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COUNTER-STATEMENT IDENTIFYING ORDER APPEALED FROM
AND RELIEF SOUGHT AS REQUIRED BY MCR 7.302(A)

Plaintiff/Appellee, Boddy Construction Company, Inc. (“Plaintiff”), agrees that the
Defendant/Appellant, Michigan Depart’ment of Transportation (“Defendant”), is Seeking
Leave to Appeal the February 28, 2003 Court of Appeals order which reversed a Court of
Claims Opinion and Order granting the Defendant’s Motion for Summary Disposition. The
Court of Appeals Opinion dated February 28, 2003 also remanded this case to the Trial
Court for further proceedings. (Exhibit 1) Specifically, the remand directs the Trial Court
to determine whether the Plaintiff was entitled to additional compensation. While the
Plaintiff agrees that the Defendant is Seeking Leave to Appeal the February 23, 2003
Order of the Court of Appeals, the Plaintiff states that the Defendant has failed to establish
the requisite grounds for granting an Application for Leave to Appeal pursuant to MCR
7.302(B) with this Michigan Supreme Court. As a result, and for the reasons set forth in
this Brief, the Plaintiff respectfully requests that this Honorable Michigan Supreme Court

enter an Order denying the Defendant’s Application for Leave to Appeal.
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COUNTER — STATEMENT OF LACK OF GROUNDS FOR
APPLICATION FOR LEAVE TO APPEAL PURSUANT TO MCR 7.302

Pursuant to MCR 7.302, an Application for Leave to Appeal to the Michigan
Supreme Court must show the grounds for that Application or the Application must be
denied.

“(B) Grounds. The application must show that

(1)  theissue involves a substantial question as to the validity of a
legislative act;

(2) theissue has significant public interest and the case is one by
or against the state or one of its agencies or subdivisions or by or
against an officer of the state or one of its agencies or subdivisions in
the officer's official capacity;

(3) the issue involves legal principles of major significance to the
state's jurisprudence;

(4) in an appeal before decision by the Court of Appeals,

(a) delay in final adjudication is likely to cause substantial
harm, or

(b)  the appeal is from a ruling that a provision of the
Michigan Constitution, a Michigan statute, a rule or regulation
included in the Michigan Administrative Code, or any other
action of the legislative or executive branch of state
government is invalid;

(6) in an appeal from a decision of the Court of Appeals, the
decision is clearly erroneous and will cause material injustice or the
decision conflicts with a Supreme Court decision or another decision
of the Court of Appeals; or

(6) inan appeal from the Attorney Discipline Board, the decision is
erroneous and will cause material injustice.” (MCR 7.302(B).)
(Exhibit 2)

Here, the Defendant fails to demonstrate that any of these grounds exist to justify this

Michigan Supreme Court granting the Defendant’s Application for Leave to Appeal. The
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Defendant is appealing to this Michigan Supreme Court an unpublished opinion per curiam
of the Court of Appeals which has reversed the Trial Court’s granting of the Defendant’s
Motion for Summary Disposition and remanded the matter to the Trial Court for further
proceedings. None of the grounds for granting such an Application for Leave to Appeal
exist in this current matter.

A. MCR 7.302(B)(1) Does Not Apply.

The Defendant’s Application for Leave to Appeal fails to argue or show that the
Defendant’s Appeal involves a substantial question as to the validity of a legislative act. As
aresult MCR 7.302(B)(1) cannot serve as a basis for this Appeal. This Michigan Supreme
Court must deny the Defendant’s Application for Leave to Appeal.

B. MCR 7.302(B)(2) and (B)(3)Do Not Apply.

Where an issue has significant public interest - MCR 7.302(B)(2) - or where an issue
involves legal principles of major significance - MCR 7.302(B)(3) - grounds for granting an
Application for Leave to Appeal can exist. Defendant argues that the unpublished Opinion
of the Court of Appeals is of significant public interest and involves legal principles of major
significance. The Defendant is flatly wrong and the Defendant’s argument in this regard is
unsupported. First, the Opinion at issue is an unpublished decision and does not offer any
binding precedent. Second, the Opinion at issue does not establish any form of a new
landmark law. To the contrary, the Court of Appeals simply ruled that Defendants waived
strict compliance of a notice provision. In order to support this ruling the Court of Appeals

cited to a 1921 case from the Michigan Supreme Court, Jacob v Cumings, 213 Mich. 373;

182 NW 115 (1921).) The Jacob case stands for the proposition that parties may waive
contractual requirements. Because the Court of Appeals is citing to a long standing
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proposition dating back to 1921 involving waiver, there is no new rule of law being created

by this unpublished Court of Appeals Opinion. The people of this State of Michigan have

known for 82 years that contractual provisions can be waived.
Finally, Defendant argues that this Opinion of the Court of Appeals is of significant

public interest because it somehow prevents the Defendant from being able to:

1. Evaluate future claims;
2. Work out settlements; and
3. Maintain records.

These concerns are unfounded. Nothing within the unpublished Opinion of the Court of
Appeals will prevent the Defendant from evaluating future claims, working out settlements
or maintaining records. The Defendant will be able to keep its records and enter into any
settlement discussions it wants to with its contractors which supply work to the roadways of
Michigan. If the Defendant does not wish to waive certain notice requirements, there is
nothing in the current Court of Appeals Opinion which prevents the Defendant from
choosing to not waive such requirements. Any argument to the contrary represents pure
sophistry. MCR 7.302 (B)(2) and (B)(3) cannot be used as grounds for appellate
jurisdiction either. This Michigan Supreme Court must deny the Defendant’s Application for
Leave to Appeal.

C. MCR 7.302(B)(4) Does Not Apply.

The Defendant’s Application for Leave to Appeal fails to argue or show that the
Defendant’s Appeal involves an appeal prior to a decision of the Court of Appeals.
Instead, this is an Appeal from an unpublished Opinion per curiam of the Court of Appeals.
As a result MCR 7.302(B)(4) cannot serve as a basis for this Appeal. This Michigan

Supreme Court must deny the Defendant’s Application for Leave to Appeal.



D. MCR 7.302(B)(5) Does Not Apply.

MCR 7.302(B)(5) provides that an Application for Leave to Appeal can be granted
where the Court of Appeals decision is clearly erroneous and would cause a material
injustice or the decision conflicts with a decision of the Court of Appeals or the Michigan
Supreme Court. Here, none of these factors apply.

First, the Court of Appeals decision is not clearly erroneous. In order for a decision
to be clearly erroneous, a reviewing court must be left with a definite and firm conviction

that an error was made. (See: People v Parker, 230 Mich App 337; 584 NW2d 336

(1998).) Here, the Court of Appeals properly ruled that the Defendant agreed to waive
strict compliance with the notice requirements.
“Nevertheless, we agree with Plaintiff's contention that Defendants

waived strict compliance with Section 1.05.12 See Jacob v Cumings,
213 Mich 373; 182 NW 115 (1921).) “ (Court of Appeals at p. 2.)

The record clearly supports this ruling. In fact, Defendants own Resident Engineer, Ralph
Langdon, confirmed at his deposition that the notice requirements were simply not strictly
adhered to. (Exhibit 3 — Langdon Dep. at p. 26.) As a result, this Michigan Supreme Court
is not left with a definite and firm conviction that an error was made in the Court of Appeals
decision. The decision is not clearly erroneous.

Second, there is no evidence that allowing the unpublished Court of Appeals
Opinion to stand will create a material injustice. The Court of Appeals did not render any
form of a monetary award. The Court of Appeals simply remanded this case to the Court
of Claims for a determination as to whether the Plaintiff was entitled to additional

compensation and, if so, how much.
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“On remand, the trial court is thus instructed to determine whether

Plaintiff was entitled to additional compensation and in what amount.”

(Court of Appeals Opinion at p. 2.)
According to the Court of Appeals, it is now up to the Trial Court to determine if the Plaintiff
is entitled to any additional compensation. As a result, the Court of Appeals Opinion does
not impose any specific financial liability upon the Defendant. There is no material
injustice.

Finally, there is no evidence that the Court of Appeals decision conflicts with any
other opinion from the Court of Appeals or from the Michigan Supreme Court. In fact, the
Defendant fails to cite to one case showing any such conflict.

As aresult, the Court of Appeals decision is not clearly erroneous, does not create a
manifest injustice and is not in conflict with a decision from the Court of Appeals or the
Michigan Supreme Court. MCR 7.302(B)(5) cannot serve as a basis of jurisdiction. This

Michigan Supreme Court must deny the Defendant’s Application for Leave to Appeal.

E. MCR 7.302(B)(6) Does Not Apply.

Nowhere, within the Defendant’s Application for Leave to Appeal fails to show or
argue that the Defendant’s Appeal involves an appeal from the attorney discipline board.
As a result MCR 7.302(B)(6) cannot serve as a basis for this Appeal. This Michigan
Supreme Court must deny the Defendant’s Application for Leave to Appeal.

The Defendant’'s Appeal does not involve any issue of significant public concern.
Instead, the Defendant’s Appeal is only about money. The Defendant does not wish to pay
any additional compensation to the Plaintiff for work which the Defendant and the people of
this great State of Michigan benefit from. The Plaintiff should not have to bear this

substantial financial burden where the Defendant waived compliance with the notice
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requirement. The Defendant has failed to demonstrate that any of the grounds contained
under MCR 7.302(B) have been met. This Michigan Supreme Court must deny the

Defendant’s Application for Leave to Appeal.
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COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

DID THE COURT OF APPEALS PROPERLY RULE THAT MDOT WAIVED
STRICT COMPLIANCE WITH SECTION 1.05.12 OF THE 1990 STANDARD OF
SPECIFICATIONS FOR CONSTRUCTION?

Plaintiff/Appellee says: Yes

Defendant/Appellant says: No

Court of Appeals says: Yes

Trial Court says: Did not Address this Question

DID THE COURT OF APPEALS PROPERLY RULE THAT THERE WAS A
QUESTION OF FACT REGARDING WHETHER THE PLAINTIFF WAS
ENTITLED TO ADDITIONAL COMPENSATION?

Plaintiff/Appellee says: Yes
Defendant/Appellant says: No
Court of Appeals says: Yes

Trial Court says: Did not Address this Question

Xiv



. COUNTER-STATEMENT OF STANDARD OF REVIEW

This Michigan Supreme Court reviews a Court of Appeals Order pursuant to MCR
7.302(B) when deciding whether there are sufficient grounds to grant an Application for
Leave to Appeal. Here, the Defendant fails to demonstrate that there are grounds for
granting this Application for Leave to Appeal pursuant to MCR 7.302(B).

If this Michigan Supreme Court should choose to grant this Application for Leave to
Appeal then it will review the Court of Appeals Opinion reversing the Trial Court’s Order
granting the Defendant’s Motion for Summary Disposition de novo. (See: Michigan

National Bank v Laskowski, 228 Mich App 710; 580 NW2d 8 (1998); Borman v State

Farm Fire & Casualty Co., 198 Mich App 675, 678; 499 NW2d 419 (1993).)

A Motion for Summary Disposition under MCR 2.116(C)(10) is only granted in
cases where there is no issue of material fact and judgment in favor of the moving party

is appropriate as a matter of law. Radtke v Everett, 442 Mich 368, 374; 501 NW2d 155

(1993).
In assessing a Motion for Summary Disposition under MCR 2.116(C)(10), the Court
must give the benefit of reasonable doubt to the non-moving party. All inferences must

be drawn in favor of the non-moving party and the Court acts in a liberal manner in

finding a genuine issue of material fact.

“When determining a motion for summary disposition pursuant to
MCR 2.116(C)(10), the trial court must give the benefit of
reasonable doubt to the nonmovant and determine whether a
record might be developed that would leave open an issue upon
which reasonable minds could differ. Buczkowski v Allstate Ins. Co.
(On Rehearing), 198 Mich App 276, 278; 502 NW2d 343 (1993). All
inferences must be drawn in favor of the nonmovant, Mt. Carmel
Mercy Hospital v Allstate Ins. Co., 194 Mich App 580, 585, 487
NW2d 849 (1992), and summary disposition may be granted only if
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there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. . . This Court is liberal in
finding a genuine issue of material fact.” Buczkowski, supra.
(Stehlik v Johnson, 204 Mich App 53; 514 NW2d 508, 508 (1994).)
(Emphasis Added)

Here, the Court of Appeals properly reversed the Trial Court's Order granting the
Defendant’s Motion for Summary Disposition.

. COUNTER-STATEMENT OF THE RELEVANT AND CONTROLLING FACTS

On June 21, 1995, Plaintiff and the Defendant entered into a contract on Project
M7703103559A (“Project”), which consisted of 2.2 miles of reconstruction along M-29 in St.
Clair County. Plaintiff performed extra work outside of the scope of the original contract.
This extra work resulted in additional costs and expenses to Plaintiff in the amount of
$737,954.66.

From the start, the Project encountered unexpected difficulties and delays. Michael
Aeck, an MDOT inspector on Project, described the Project as being one which was
“designed as we went” due to the poor quality of the plans and the site conditions. (Exhibit
4 - Aeck Dep at pp. 9, 10). The poor plans and site conditions resulted in Defendant
continuously and consistently directing the Plaintiff to make modifications in the Project.
These modifications forced the Plaintiff to delay planned and scheduled work. (Exhibit 5 -
Boddy Dep at pp. 41,49,52) This demanded rearranging of the Plaintiff's work created an
inefficient allocation and use of its personnel and equipment. (Exhibit 5 - Boddy Dep at
pp. 41,49, 52) The impact of these changes resulted in delays, extra work, and significant
changes in the contract quantities, plans and character of the work. (Exhibit 5 - Boddy
Dep at pp. 41, 49, 52) Some of the impact of these changes is reflected in the amount of
increase from the original contract award of $6,026,962.89 to the adjusted contract amount
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of $7,328,193.07 for changes approved to date.

Early on, the Plaintiff became concerned with the problems and delays on the
Project as a result of Defendant’s inspectors and Defendant’s failure to provide written
authorization for extra work, or work requiring materially altered methods or different
materials due to changed conditions or character of the work. (Exhibit 5 - Boddy Dep at
pp. 42, 49) The Plaintiff attempted to resolve disputes on the job but encountered
uncooperative Defendant inspectors. (Exhibit 5 - Boddy Dep at p. 57) The Plaintiff then
went to Defendant’s Resident Engineer on the job, Ralph Langdon (“Langdon”) and
attempted to resolve the Plaintiff's requests for payment of additional costs incurred as a
result of the poor plans, site conditions and Defendant’s methods of directing work on the
Project. (Exhibit 5 - Boddy Dep at p. 62) Langdon denied the requests and the Plaintiff
took the requests to a District Construction Engineer Level meeting. (Exhibit 5 - Boddy
Dep at pp. 73, 74, 102, 103) Twelve (12) requests for increased compensation were
considered by Defendant officials at the District meeting. Defendant approved some of
the requests for increased costs; some of the requests for increased costs were withdrawn
by the Plaintiff; others were left open pending additional information or clarification; and
some requests were denied by Defendant. Defendant’s District level response did not
mention any notice of claim requirement. (Exhibit 6 - Defendant District Level Response).

Subsequently, the remaining requests for increased costs were brought to a Region
Meeting with the Defendant’s officials. The six (6) remaining requests for additional
compensation involved in this action were considered by the Defendant at this Region
meeting and denied in part because the Defendant determined Plaintiff failed to comply

with the underlying contract provisions regarding written notice of claim for extra
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compensation and also in part based upon the merits of the requests. Subsequently, the
six (6) remaining requests for additional compensation were brought to a Central Office
Review meeting with Defendant’s officials. Again, the Defendant denied each of the
requests based in part on the notice of claim issue and also on the merits of each request.
The Plaintiff then brought suit related to the extra work that it performed, thus
seeking additional compensation. The Defendant filed a Motion for Summary Disposition,
which was granted by the Trial Court. The Plaintiff appealed the Trial Court’s ruling
granting the Defendant’s Motion for Summary Disposition. The Court of Appeals then
issued an Opinion reversing the Trial Court’s Order granting the Defendant’s Motion for
Summary Disposition and remanding for further proceedings to determine whether the
Plaintiff was entitled to additional compensation.
“‘Nevertheless, we agree with plaintiffs contention that defendant
waived strict compliance with Sec. 1.05.12. See Jacob v Cumings,
213 Mich 373; 182 NW 115 (1921). Here, the record indicates that
defendant waived strict compliance with the written notice requirement
by agreeing with plaintiff to resolve disputes arising with the plans and
specifications of the project without the need of filing a written notice
of intent to file a claim. Thus, the trial court erred, as a matter of law,
in ruling that defendant did not waive strict compliance with Sec.

1.05.12(a) of the 1990 Standard Specifications for construction.”
(Boddy, at p. 2.) (Exhibit 1)

“‘On remand, the trial court is thus instructed to determine
whether plaintiff was entitled to additional compensation and in
what amount.” (Boddy v MDOT, unpublished opinion per curiam of
the Court of Appeals decided [February 28, 2003] (Docket No.
23741).) (Emphasis Added)

The Defendant then filed a Motion for Rehearing and the Court of Appeals denied that
Motion for Rehearing.

“The Court orders that the motion for rehearing is DENIED.”
(Exhibit 7 - Order of the Court of Appeals Dated April 18, 2003.)
(Emphasis Added)
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On May 9, 2003, the Defendants filed an Application for Leave to Appeal with this Michigan
Supreme Court. This serves as the Plaintiff's Response in Opposition to the Defendant’s
Application for Leave to Appeal.

lll. BRIEF SUMMARY OF THE ARGUMENT

The Defendant has failed to demonstrate any of the grounds for the granting of an
Application for Leave to Appeal which appears at MCR 7.302 (B). As stated above, the
issue in this case boils down to the Defendants desire to not pay the Plaintiff for extra work
which it did. There is no issue of major public interest to the State of Michigan. The issue
is simply money.

Furthermore, the Court of Appeals Opinion reversing the Trial Court’s Order granting
the Defendant’s Motion for Summary Disposition is not clearly erroneous so as to justify
granting the Defendant’s Application for Leave to Appeal. The Court of Appeals properly
ruled that the Defendant waived its notice requirement. In fact, the Defendant’s own
Resident Engineer confirmed this waiver at a sworn deposition. As a result, the Court of
Appeals Opinion is not clearly erroneous, but is instead supported by the record. As a
result, this Michigan Supreme Court must deny the Defendant’s Application for Leave to
Appeal.

IV. _LEGAL ARGUMENTS

A. The Court of Appeals Properly Ruled That the Defendant Waived Strict
Compliance With Section 1.05.12 of the 1990 Standard of Specifications for
Construction.

Standard of Review = De Novo

In rendering its Opinion, the Court of Appeals ruled that the Defendant waived strict

compliance with Sec. 1.05.12 of the 1990 Standard Specifications for Construction, which
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provides that the contractor shall notify the Defendant’'s Engineer in writing of the
Contractor’s intention to make a claim for such extra compensation before beginning work
on which the Contractor intends to base a claim.

“Notice of Claim. - If the contractor intends to seek extra
compensation for any reason not specifically covered elsewhere in
the contract, the contractor shall notify the engineer in writing of the
contractor’s intention to make claim for such extra compensation
before beginning work on which the contractor intends to base a claim
or the contractor shall notify the engineer within twenty-four (24) hours
after the commencement of the delay, suspension of work, loss of
efficiency, loss of productivity or similar event on which the claim will
be based . . . Failure of the contractor to give such information or to
afford the engineer proper facilities for keeping strict account of actual
costs of the work or delay upon which the notice of intent to file claim
was made will constitute a waiver of the claim for such extra
compensation or extension of contract time unless such claims are
substantiated by department records and the extra costs were
unforeseeable.” (Exhibit 8 - Section 1.05.12(a) of the 1990 Specs)

The Court of Appeals ruled as follows:

“‘Nevertheless, we agree with plaintiff's contention that defendant
waived strict compliance with Sec. 1.05.12. See Jacob v Cumings,
213 Mich 373; 182 NW 115 (1921). Here, the record indicates that
defendant waived strict compliance with the written notice requirement
by agreeing with plaintiff to resolve disputes arising with the plans and
specifications of the project without the need of filing a written notice
of intent to file a claim. Thus, the trial court erred, as a matter of law,
in ruling that defendant did not waive strict compliance with Sec.
1.05.12(a) of the 1990 Standard Specifications for construction.”
(Boddy, at p. 2.) (Exhibit 8)

In determining that the Defendant waived strict compliance with Sec. 1.05.12, the Court of

Appeals relied on the Michigan Supreme Court’s controlling ruling in Jacob v Cumings,

213 Mich 373; 182 NW 115 (1921). In Jacob, the Michigan Supreme Court ruled that a

party to a contract may waive the conditions or stipulations contained in a contract. If so,

strict compliance with the terms of the contract is not necessary.



“Plaintiff had a right to rest upon the agreement, or modify the same,
or waive its terms. . . .The written agreement, after it was signed by
the defendant, could be modified, and strict performance thereunder
waived or abrogated by the parties. . . “ (Jacob, 182 NW at p. 117.)
(Emphasis Added)

Beyond the Michigan Supreme Court’s ruling in Jacob, this Michigan Supreme Court has
also ruled that waiver may be shown by evidence that a party, knowing of the defect or
breach, made or received payment according to contractual terms. (See: Holliday v
Wright, 134 Mich 608; 96 NW 949 (1903). ) Additionally, the Michigan Supreme Court has
stated:

[A] waiver may be shown by proof of express language of agreement

or inferably established by such declarations, acts and conduct of the

party against whom it is claimed as are inconsistent with the purpose

to exact strict performance. Strom-Johnson Construction Co. v
Riverview Furniture Store, 227 Mich 55, 67-68; 198 NW 714 (1924).

Here, the Court of Appeals expressly stated in its Opinion that the record indicated that the
Defendant waived strict compliance by agreeing with the Plaintiff to resolve disputes arising
with the plans and specification without the need of filing a written notice of intent to file a
claim.
“Here, the record indicates that defendant waived strict compliance
with the written notice requirement by agreeing with plaintiff to resolve
disputes arising with the plans and specifications of the project
without the need of filing a written notice of intent to file a claim.”
(Boddy, at p. 2.) (Exhibit 1)
The Court of Appeals is correct. In fact, the Defendant’s Resident Engineer, Ralph
Langdon, specifically testified at his sworn deposition that the claims procedure was not
strictly adhered to. According to the sworn and submitted testimony of Mr. Langdon, the
claims procedure was loosely adhered to because when a contractor encounters

something in the field that was not anticipated — that contractor is going to keep working
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and expect to get extra payment for the work.

Q. With the regard to the 8 or 10 claims that the contract either
abandoned or you were able to work out and compromise, do
you know if those claims procedures were strictly adhered to?

A. Maybe not strictly adhered to. They were possibly
adhered to loosely. Most of the time on extra work if the
contractor encountered something on a project that we
didn’t anticipate he’s not going to stop work. He’s going to
keep working and accept - expect to get extra payment for.
(Exhibit 3 - Langdon Dep at pp. 39-40.) (Emphasis Added)

This testimony concerning the deviation from the claims procedure is put forth under oath
by the Defendant’s own Resident Engineer on the Project and is fatal to the Defendant’s
argument that it did not waive the notice requirement contained in Sec. 1.05.12(a).

Additional evidence of the Defendant’s waiver of strict compliance with the written
notice provision is found in the Defendant’s May 19, 1997 response to the Plaintiff's
requests for extra compensation. At a District Construction Engineer Level meeting
conducted on May 6, 1997, James C. Hanson, the District Construction Engineer,
approved some of the Plaintiff's requests for extra compensation, denied others and
requested additional information with regard to the remaining requests. In reaching its
decision regarding each of the requests at the May 6, 1997 meeting, the Defendant did not
raise the issue of the Plaintiff failing to follow the written notice procedures of Section
1.05.12 (a) of the 1990 Specs. In fact, the Defendant actually approved payment for 2 of
the 6 remaining requests in this action.

Lastly, Horace Boddy testified under oath that although he was never specifically

told that the notice of claim requirement was waived he was told that the issues regarding

However, Boddy disputed the amount of the approved payment.

8



extra compensation would be resolved later since it was important to get the project done.
(Exhibit 5 - Boddy Dep at pp. 57, 62, 68)

If the notice requirement demands that written notice be given prior to any extra
work beginning, and if in reality Defendant resolves disputes or claims without the

necessity of filing written notices, then the Defendant has waived the notice requirement

under Sec. 1.05.12. No other conclusion is possible. The Court of Appeals properly

analyzed this testimony and the record evidence presented and ruled that the Defendant
waived strict compliance with Sec. 1.05.12(a) of the 1990 Standard Specifications
Contract. The Defendant’s Application for Leave to Appeal must be denied.

1. The Defendant’s Reliance Upon Rea Construction Co v State Roads
Commission of Maryland, 226 MD 569, 574: 174 A2d 577 (1961) is

Misplaced.

In order to support its position that the Court of Appeals erred when it reversed the
Trial Court's Order granting the Defendant's Motion for Summary Disposition, the

Defendant cites to a 1961 case from the State of Maryland, Rea Construction Co. v State

Roads Commission of Maryland, 226 MD 569, 574; 174 A2d 577 (1961). The

Defendant’s reliance upon Rea is misplaced. First, Rea is a 1961 case from the State of

Maryland and offers no binding precedent in this matter. Second, Rea is factually

distinguishable from the facts at hand. In Rea, a contractor brought suit to recover for
extra work which it did on a road construction project. The Rea Court ruled that because
the plaintiff, contractor, failed to comply with the notice requirements contained in its
contract with the defendant, the defendant was not required to pay for this additional work.

While the facts in this case are interesting, they have no bearing to the facts at hand. In



Rea, unlike here, there was no argument made that the Rea defendant waived the notice
requirement. In fact, the Rea Court noted that if there had been evidence of a waiver by
the defendant the result may have been different.

“The courts are in general accord that a provision in a contract similar

to that under consideration is valid, and, in the absence of conduct

operating as a waiver or raising an estoppel hold that failure to give

notice of an intention to claim extra compensation in the manner and

at the time specified precludes recovery therefore.” (Rea 226 MD at

p. 574)
Here, unlike in Rea, the Defendant’'s conduct did operate as a waiver of the notice
requirement. As a result, the facts in Rea are completely distinguishable from the facts at

hand. Rea simply does not support the Defendant’s position.

2. The Defendant’s Reliance Upon Strom-Johnson Construction Co. v
Riverview Furniture Store, 227 Mich 55, 67-68; 198 NW 714 (1924) is

Misplaced.

The Defendant's reliance upon Strom-Johnson Construction Company v

Riverview Furniture Store, 227 Mich 55, 67-68; 198 NW 714 (1924) is misplaced. In

Strom, the plaintiff was a builder who entered into a contract with the defendant to expand
its furniture store. At the end of construction, the defendant failed to provide full payment
because the job was not done on time. The contract allowed the Defendant to recover a
specified amount as liquidated damages for each day that the job was not done past its

contract for completion date. The Strom plaintiff brought suit and the Michigan Supreme

Court ruled that the defendant waived the completion date requirement when it demanded
that extra work be performed. According to the Michigan Supreme Court wavier may be

shown through the conduct of the parties.
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“The weight of evidence is persuasive of waiver, which is primarily an
issue of fact. A waiver may be shown by proof of express language of
agreement *68 or inferably established by such declarations, acts,
and conduct of the party against whom it is claimed as are
inconsistent with a purpose to exact strict performance. The following
excerpt from Pomeroy on Contracts (2d Ed.) § 394, is fairly in point to
the situation shown here:

"The party who is entitled to insist upon a punctual performance by the
other, or else that the agreement be ended, may waive his right and
the benefit of any objection which he might raise to a performance
after the prescribed time, either expressly or by his conduct, and his
conduct will operate as a waiver when it is consistent only with a
purpose on his part to regard the contract as still subsisting and not
ended by the other party's default.'

[5] Defendant first breached this contract and caused delay by failing
to provide space and water for plaintiff's operations as it agreed, and
thereby set the time at large. It afterwards ordered extra work, much
of which was necessarily carried on in connection with the original
contract, and rendered its performance within the time impossible, a
fact known to both parties, and which in effect resulted in a
postponement by mutual consent.” (Strom, 227 Mich at pp. 67-68.)

As a result, the Michigan Supreme Court in Strom ruled that a party can through its
conduct waive contract requirements. Here, the Defendant through its conduct did waive
the notice requirement. Consequently, the Court of Appeals properly reversed the Trial
Court’s Order granting the Defendant’s Motion for Summary Disposition.

B. The Court of Appeals Properly Ruled that There Was a Question of Fact
Regarding Whether the Plaintiff Was Entitled to Additional Compensation.

Standard of Review = De Novo

In reversing the Trial Court’s Order granting the Defendant’s Motion for Summary
Disposition, the Court of Appeals properly ruled that there was a question of fact regarding
whether the Plaintiff was entitled to additional compensation. The Court of Appeals ruled

as follows:

11



“Further, there was a genuine issue of material fact whether plaintiff
was entitled to additional compensation for its highway reconstruction
work.” (Boddy at p. 2.) (Exhibit 1)

In arriving at this conclusion, the Court of Appeals noted Horace Boddy in his deposition
testimony, indicated there were handwritten notations documenting the cost for excavating
and disposing of temporary aggregate.
“Specifically, although defendant maintains that plaintiff has failed to
attach any records substantiating its alleged claims, we note that
Horace Boddy, in his deposition testimony, indicated that there were
handwritten notations documenting the cost for excavating and
disposing of temporary aggregate off site in the amount of
$91,407,37.” (Boddy at p. 2.) (Exhibit 1)
As a result, the Court of Appeals remanded to the Trial Court to determine whether the
Plaintiff was entitled to additional compensation.
“On remand, the trial court is thus instructed to determine whether
plaintiff was entitled to additional compensation and in what amount.”
(Boddy at p. 2.) (Exhibit 1)
The Court of Appeals came to the proper ruling. Here, the Trial Court granted the
Defendant’s Motion for Summary Disposition based upon MCR 2.116(C)(10). A Motion for
Summary Disposition based upon MCR 2.116(C)(10) will only be granted where there is no

genuine issue as to any material fact.

“(10) Except as to the amount of damages, there is no genuine issue
as to any material fact, and the moving party is entitled to judgment or
partial judgment as a matter of law.” (MCR 2.116(C)(10).)

In fact all inferences must be drawn in favor of the non-moving party and the Court

acts in a liberal manner in finding a genuine issue of material fact.

“When determining a motion for summary disposition pursuant to
MCR 2.116(C)(10), the trial court must give the benefit of
reasonable doubt to the nonmovant and determine whether a
record might be developed that would leave open an issue upon

12



which reasonable minds could differ. Buczkowski v Allstate Ins. Co.
(On Rehearing), 198 Mich App 276, 278; 502 NW2d 343 (1993). All
inferences must be drawn in favor of the nonmovant, Mt. Carmel
Mercy Hospital v Allstate Ins. Co., 194 Mich App 580, 585, 487
NW2d 849 (1992), and summary disposition may be granted only if
there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. . . This Court is liberal in
finding a genuine issue of material fact.” Buczkowski, supra.
(Stehlik v Johnson, 204 Mich App 53; 514 NW2d 508, 508 (1994).)
(Emphasis Added)

Here, the Court of Appeals properly noted that although the Defendants may claim that
there are no records supporting Plaintiff's claim for extra compensation, Horace Body did
provide testimony stating that such records may exist. When all inferences are drawn in
favor of the Plaintiff, the non-movant, a genuine issue of material fact does exist and the
Court of Appeals properly reversed the Trial Court’s Order granting the Defendant’s Motion
for Summary Disposition.

V. CONCLUSIONS AND RELIEF REQUESTED

The Defendant has failed to provide any of the grounds necessary to grant its
Application for Leave to Appeal pursuant to MCR 7.302(B). The issue here is simply one
of money. There is no issue of major significance to the State of Michigan or of public
interest. The Court of Appeals has simply ruled that the Trial Court erred in granting the
Defendant’s Motion for Summary Disposition. The Court of Appeals properly found that
the Defendant waived the notice requirement and that a question of fact exists as to

whether the Plaintiff is entitled to additional compensation.
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WHEREFORE, Plaintiff respectfully requests that this Honorable Michigan Supreme

Court Enter an Order:

I Denying the Defendant’s Application for Leave to Appeal; and

I Granting the Plaintiff costs and attorney fees for having to respond to
the Defendant’s Application for Leave to Appeal; and

HI. Awarding such other relief in favor of the Plaintiff as this Court deems
just, equitable and appropriate.

Respectfully submitted,

O’REILLY, RANCILIO, NITZ,
ANDREWS, TURNBULL & SCOTT, P.C.

By: Z,%m&ﬂéf /7{ (¢d7¢/

Lawrence M. Scott (P30228)
Attorney for Plaintiff/Appellee

Dated: May 29, 2003

PROOF OF SERVICE

| served Plaintiff/Appellee’s Response In Opposition to the
Defendant/Appellant’s Application for Leave to Appeal upon the
attorneys of record and/or parties in this case on May 29, 2003. | declare
the foregoing statement to be true to the best of my information,
knowledge and belief.

Mary S. Browne

X U.S. Mail Q Fax

0O Hand Delivered a Messenger

Qﬁ\mress Mail Pﬁvat& Q Other:
{4_/;3«5/6/ AL - ). /j:{“j 4

J:\Boddy Construction Co\0006 MDOT\Appeal\Pleadings\Response Application Leave.doc
May 29, 2003
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STATE OF MICHIGAN

COURT OF APPEALS

BODDY CONSTRUCTION COMPANY, INC., UNPUBLISHED
February 28, 2003
Plaintiff-Appellant,
v No. 237471
Court of Claims
MICHIGAN DEPARTMENT OF ~ LCNo. 00-017592-CM
TRANSPORTATION,

Defendant-Appellee.

Before: Sawyer, P.J., and Jansen and Donofrio, JJ.
PER CURIAM.

Plaintiff appeals as of right the opinion and order granting the motion for summary
disposition brought by defendant Michigan Department of Transportation (“MDOT”) under
MCR 2.116(C)(8) and (10). We reverse and remand.

In this case, plaintiff is seeking $724,954.66 in additional compensation for highway
reconstruction work performed along M-29 in St. Clair County. According o defendant, the
construction contract expressly prohibited extra compensation in this case because plaintiff failed
to provide timely notice to the MDOT engineer about its intention to seek additional
compensation. Plaintiff counters that it was entitled to extra compensation because defendant
waived this contractual provision. The trial court, without specifying the subrule under which it
granted defendant’s motion for summary disposition, found that plaintiff was not entitled to extra
compensation because there was nothing in the record to indicate that defendant had given prior
approval as required under the contract.

Because the trial court pierced the pleadings in granting summary disposition in
defendant's favor, we review the grant of summary disposition under MCR 2.116(C)(10). In
reviewing a motion for summary disposition brought under MCR 2.116(C)(10), this Court
considers affidavits, pleadings, depositions, admissions, and other evidence submitted by the
parties in a light most favorable to the nonmoving party. Maiden v Rozwood, 461 Mich 109,
119-120; 597 Nw2d 817 (1999). As clarified by the Supreme Court in Maiden:

The reviewing court should evaluate a motion for summary disposition under
- MCR 2.116(C)(10) by considering the substantively admissible evidence actually
proffered in opposition to the motion. A reviewing court may not employ 2
standard citing the mere possibility that the claim might be supported by evidence
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produced at trial. A mere promise is insufficient under our court rules. [461 Mich
at 121.] e ‘

In this case, the parties entered into a highway contract, which was governed by the 1990
Standard Specifications for Construction. Under § 1.05.12(a), the Notice of Claim provision,
“the Contractor shall notify the [MDOT] Engineer in writing of the Contractor’s intention to
make claim for such extra compensation before beginning work on which the Contractor intends
to base a claim. .. .” Itis undisputed that plaintiff failed to provide the MDOT engineer in
question with written notice of its intent to file a claim before beginning the work upon which
plaintiff’s claim is based.

Nevertheless, we agree with plaintiff’s contention that defendant waived strict
compliance with § 1.05.12. See Jacob v Cumings, 213 Mich 373; 182 NW 115 (1921). Here,
the record indicates that defendant waived strict compliance with the written notice requirement
by agreeing with plaintiff to resolve disputes arising with the plans and specifications of the
project without the need of filing a written notice of intent to file a claim. Thus, the trial court
erred, as a matter of law, in ruling that defendant did not waive strict compliance with
§ 1.05.12(a) of the 1990 Standard Specifications for Construction.

Further, there was a genuine issue of material fact whether plaintiff was entitled to
additional compensation for its highway reconstruction work. Specifically, although defendant
maintains that plaintiff has failed to attach any records substantiating its alleged claims, we note
that Horace Boddy, in his deposition testimony, indicated that there were handwritten notations
documenting the cost for excavating and disposing of temporary aggregate off site in the amount
of $91,407.37. On remand, the trial court is thus instructed to determine whether plaintiff was
entitled to additional compensation and in what amount.

Reversed and remanded for further proceedings. We do not retain jurisdiction.

/s/ David H. Sawyer
/s/ Kathleen Jansen
/s/ Pat M. Donofrio






MCR 17.302

MICHIGAN COURT RULES OF 1985

() the opinion or order of the Court of Appeals,
unless review of a pending case is being sought;
(2) A notiee for hearing stating that the application

will be submitted to the Court on g date which is on g
Tuesday at least 21 days after the filing of the applica-
tion;

() Proof that a copy of the application was served
on all other parties, and that a notice of the filing of
the application was served on the clerks of the Court
of Appeals and the trial court; and

(4} The fee provided by MCR T319BXTXa),
(B) Grounds, The application must show that

(1) the issue involves a substantial question as to
the validity of a legislative act;

(2) the issue has significant public interest and the
case is one by or against the state or one of its
agencies or subdivisions or by or against an officer of
the state or one of itg agencies or subdivisions in the
officer’s official capacity;

(3) the issue involves legal principles of major sig-
nificance to the state’s Jurisprudence;

(4) in an appeal before decision by the Court of
Appeals,

(a) delay in final adjudieation is likely to cause
substantial harm, or
(b) the appeal is from a ruling that a provision of

the Michigan Constitution, » Michigan statute, a

rule or regulation included in the Michigan Admin-

istrative Code, or any other action of the legislative
or executive branch of state government is invalid;

(5) in an appeal from a decision of the Court of
Appeals, the decision is clearly erroneous and will
cause material injustice or the decision conflicts with a
Supreme Court decision or another decision of the
Court of Appeals; or

6) in an appeal from the Attorney Discipline
Board, the decision is erroneous and will cause materi-
al injustice.

(C) When to File.

(1) Before Court of Appeals Decision. In an appeal
before the Court of Appeals decision, the application
must be filed within 28 days

(a) after a claim of appeal is filed in the Court of

Appeals;

(b) after an application for leave to appeal is filed
in the Court of Appeals; or

(¢) after entry of an order by the Court of Ap-
beals granting an application for leave to appeal,

(2) Other Appeals. Except as provided in subrule
(O)4), in other appeals the application must be filed
within 21 days

(a) after the Court of Appeals clerk mails notice
of an order entered by the Court of Appeals;

398

(b) after the filing of the opinion appealed from;
or

(¢) after the Court of Appeals clerk mails notice
of an order denying a timely filed motion for re-
hearing,

(8) Later Application. A delayed application may
be filed, if it is accompanied by an affidavit explaining
the delay. However, 2 delayed application may not be
filed more than 56 days after the Court of Appeals
decision,

4) Decisions Remanding for Further Proceedings,
If the decision of the Court of Appeals remands the
case to a lower court for further proceedings, an
application for leave may be filed within 21 days after

(a) the Court of Appeals decision ordering the
remand, or

(b) the Court of Appeals decision disposing of the
case following the remand procedure, in which case
an application may be made on al] issues raised in
the Court of Appeals, including those related to the
remand question.

(5) Effect of Appeal on Decision Remanding Case.
If a party appeals a decision which remands for
further proceedings as provided in subrule (C)(4)(a),
the following provisions apply:

(a) If the Court of Appeals decision is a Judgment
under MCR 7.215 EXD), a timely appeal stays
proceedings on remand unless the Court of Appeals
or the Supreme Court orders otherwise,

(b} If the Court of Appeals decision is an order
other than a judgment under MCR 7.215 (EX1), the
proceedings on remand are not stayed by an appli-
cation for leave to appeal unless so ordered by the
Court of Appeals or the Supreme Couurt,

(6) Orders Dernying Motions to Remand, If the
Court of Appeals has denied a motion fo remand, the
appellant may raise issues relating to that denial in an
applieation for leave to appeal from the decision on the
merits, :

(D) Opposing Brief: Cross Appeal.

(1) Any party may file 8 copies of an opposing brief
before the day the application is noticed for hearing,
He or she must file proof that a copy of the brief was
served on all other parties,

(2) An application for leave to appeal as cross ap-
pellant may be filed with the clerk by the date the
appellant’s application for leave is noticed for hearing
or within 21 days after the appellant’s application is
filed, whichever is later. The application must comply
with subrule (A).

(E) Emergencies. Any party may move for imme-
diate consideration of a pending application by show-
ing what injury would occur if' usual procedures were
followed. The motion or an accompanying affidavit
must explain the manner of service of the motion on
the other parties,
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STATE OF MICHIGAN
IN THE COURT OF CLAIMS
BODDY CONSTRUCTION COMPANY, INC.,
Plaintiff,
-ve- Case No.: 00-17592-CM

STATE OF MICHIGAN, MICHIGAN
DEPARTMENT OF TRANSPORTATION,

Defendant.

/

The Depositioﬁ of RALPH LANGDON, taken
before Pamela K. Lindsay, Certified Shorthand Reporter
and Notary Public in and for the County of 8t. Clair,
State of Michigan, at the Offices of MDOT, 3050 Commerce
Drive, Fort Gratiot, Michigan, on the 2nd Day of March,
2001, at 10:17 a.m.

APPERRANCES: O'REILLY, RANCILIO,
TURNBULL & SCOTT, P
Attorneys at Law
One Sterling Towne Center
12500 Hall Road
Suite 350
Sterling Heights, Michigan 48313
BY: LAWRENCE M., SCOTT, ESQ.

GARY A. HANSZ, ESQ.

NITZ, ANDREWS,
.C.

Appearing on behalf of the Plaintiff:
DAVID D. BRICKEY, P.C.
Attorney. at Law
425 West Ottawa Street
Lansing, Michigan 485089

Appearing on behalf of the Defendant:

Also Pregent: Horace Boddy

1

MACOMB COURT REPORTERS - (810) 468-2411




0DDY CONSTRUCTION -v- MICqaN

Multi-Page™

RA. LANGDON, 03/02/01

add it to the contract. And then we added it and

Page 26 Page 28
| during the underground construction work, sewer --| 1 Q So to the best of your knowledge that portion of the
,  storm sewer work, 2 work has been deleted from the contract?

3 @ What types of difficulties were there? 3 A It was from that contract, but I don’t know if it’s
¢ A Private utilities in the way, private utilities not 4 ever been done, any work’s been done there since then
5 correctly shown on the plans so we couldn’t place the 5 on another contract.
5 sewer on the alignment that was shown. And then we 6 Q And to the best of your knowledge the job then was
7 also had a big steam tunnel that was owned by Detroit 7 finaled out?
8 Edison that was in the way of our construction to the 8 A Yes.
;  point where we had to go under it and change all of | ¢ Q When was it finaled out?
y  our grades. And it - there was considerable extra [10 A 1999 I believe. I'm sure it was 1999,
; work done the first year. 11 MR. SCOTT: Let’s go off the record
y Q Isn’t it true that they actually moved the location 12 for a second.
1 of the storm sewer from outside, or in the roadway to |13 (Deposition Exhibit Number 1 was
¢ outside the roadway? 14 marked for identification)
s A I believe it was about a half a mile that we moved it|15 Q (Continuing by Mr. Scott): Mr. Langdon, I'm gonna
s out of the right-of-way line out to the roadway. 16 show you what I’ve identified as Deposition Exhibit
7 Q In your opinion would that have -- not knowing that|17 Number 1. And, for the record, this contains five
;  all of these conflicts with utilities and things were |18 different letters, three -- the first three from
y  going to be there, would that have interrupted any |19 Boddy to yourself, and then the last two from
) sequencing from the contractor’s point of view? 20 yourself to Boddy. And ask you just to take a look
| A Yes, it did. 21 at those briefly and tell me if you can identify
1 Q Would it have caused any delay? 22 those?
i A Yes. 23 A I'm familiar with all of these. They’re letters
t Q Okay. Acmally, when I say delay [ mean delay and 24 documenting concerns and problems that we had in
i extra work, additional work that the contractor had |25 1995, mainly with underground work.
: Page 27 Page 29
i to do that put him behind schedule. When I say delay 1 Q There was a -- in conjunction with part of the
v Idon’t mean that he set out there and couldn’t do 2 contract documents in this project there was a
i anything. We were still working, but we had more | 3 critical path that was prepared by Boddy and
i work to do in the same amount of time. And instead 4 submitted to MDOT initially in this project wasn’t
j of starting at this end and going to this end, 5 there?
j without sewer or paving work isn’t it true that they | 6 A Yes.
! had to start at this end and then hit a conflict and 7 @ And because of some of the problems that we've
¢ moved down to the center? 8 already talked about today, that critical path was
A That did happen, but, you know -- it may have 9 altered was it not?
) happened. I know of one instance where it happened, 10 A Yes.
I Q Okay. Has that project ever been finaled out, do you 11 Q What were some of the principle changes the first
! know? 12 year in that critical path, if you recall?
i A Yes, 13 A Mainly the first year the critical path was, as we
¢ Q Do you know what they did with Buntz Creek? What did|14 stated before, we had to change some of the
i they ever do with that? 15 equencing on the storm sewer, but also we had no
$ A Thave no idea. 16 outlet for the storm sewer, All of the storm water
I Q Wasn’t that part of this project? 17 was taken from the west end of the project and all
! A Originally it was. We were supposed to do some work |18 went to the east and outleted into the Buntz Creek.
' at the outlet of Buntz Creek because all the outlet |19 But we had a problem with the outlet in that we
b water went through Detroit Edison. 20 couldn’t construct the sewer to the outlet. So Boddy
L' Q Do you know if that was deleted from the contract? |21 was unable to work on some portion of the project
! A Actually, that wasn’t part of the original contract. |22 they planned to do the first year, So he could not
! That was something that came up later and we tried to |23 prepare the grade. He couldn’t -- first of all, he
f 24 couldn't complete the sewer, and then he couldn’t
§

then deleted it again.

prepare the grade for paving as he showed on his
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Pa g e™
5} , , Page 34 Page 36
1 Q Okay, 1 how to handle it or what to do with it?
;[g A - but I would I would - if I reviewed it 2 A The only one I can think of offhand was - we talked
3 usually didn’t say anything but I considered it. 3 about previously was the relocation of the sewer,
Q Atthese project meetings that you talked about, 4 about a half a mile of sewer. We felt it could be
fq which were weekly or otherwise, was there any 5 done for approximately the same price. We used more
15 discussion at any of these projects about extra work | 6 sand, so we allowed extra payment for additional sand
7 claims? 7 that was used. But other than that we felt it didn’t
ls A Oh, I'm sure there were. We had -- we had many, many | 8 make any difference where Boddy Construction --
1 extras on this project. 9 Construction placed the sewer, whsther it was out at
o Q And did any -- let me ask you this. Doeg any 10 the right-of-way line or under the pavement. And
1 particular extra strike your -- strike your memory at|11 that specifically was discussed at a weekly meeting.
12 all with regard to having formally followed the claim 12 And I remember that later Mr. Boddy brought a
3 procedure outlined in this extra? 13 consultant in to take a look at it and he disagreed
i A Ifit's an extra and MDOT agrees with it, it’snota |14 with it. And that was one of the claims that later
5 claim, An extra is not a claim. 15 was resolved, '
16 Q Right, Iunderstand. But would it end up inthe |16 Q Do you recall any conversation between
n  force account? 17 representatives of MDOT and representatives of Boddy
18 A My recollection is all the force account records were 18 where there were claims for extra work or claims, if
iy kept for extra work that we as MDOT recognized the 19 you will, and the discussion revolved around or
i contractor had reimbursement coming. We mainly kept |20 resolved by saying let's get the project done and
% it so we would have some justification for the amount 21 we'll finish - we’ll worry about that later?
2 of the meney that we recommended that the contractor |22 A No, I do not.
B receive, 23 Q Okay. You never heard anything like that?
% Q Okay. Would you agree with me, however, that the|24 A The only thing I heard from Mr. Boddy is he claimed
3 claims are the extra works -- extra work that wasn’t |25 he heard it from another MDOT employee, but it wasn't
Page 35 ‘ Page 37
I accepted or approved? 1 me.
2 A That's -- 2 Q Okay. So you didn’t hear it?
3 Q Isn’t that how it turns into a claim? 3 A No.
A Well - 4 Q It was never said in your presence?
5 Q I mean, doesn’t it kind of start as extra work? 5 A No.
¢ A First of all, there has to be a dispute before 6 Q Okay. Do you know -- first of all, who is Noel
7 there’s a claim. 7 Smith?
} Q Okay. Right. 8 A Noel Smith was the construction engineer at the metro
¥ A So if the contractor feels he’s got additional work | o district level. He had an office in Southfield. He
b or has done additional work or has a problem with the |10 would have been my direct supervisor for the
' plans or the specifications, there’s a discussion 11 beginning portion of the project.
L about it and MDOT may agree and they may disagree, 12 Q And was he replaced at some time throughout this
Y Sometimes it's in writing and the discussion may be|13 project?
¢ at a weekly meeting. And hopefully most of these |14 A Yes. He retired. I don't recall exactly when, But
¥ things are resolved at that time. But if the 1 he was replaced.
§ contractor does not agree with MDOT’s position and |16 Q Was he working as a consultant also?
! wants to go beyond that, you know, he can’t accept |17 A No. He retired retired,
¥ what MDOT has said -- 18 Q Who took his place?
* Q Correct, 19 A Jim Hanson.
! A - s0 he wants to go farther, that’s when it becomes 20 Q Do you know if Mr. Smith ever approved any extras or
L' aclaim. 21 extra work on this particular project?
' Q Was there discussions about any extra work betwesn 22 A I would -- offhand I'd say he probably did.
' Boddy and MDOT at these weekly meetings that MDOT and |23 Specifically I can’t give an example.
' Boddy didn’t agree about and it was going to turn 24 Q Do you know if Jim Hanson ever approved any
' into aclaim? Was there ever any discussion about |25 additional compensation for this project?
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' Page 38 Page 40
1 A Yes, 1 extra payment for. Now, normally --
2 Q Do you recall what it was? 2 Q That’s generally speaking -
3 A No. 3 A Right,
4 Q Do you know if Jim Hanson ever recommended the | 4 Q -- the way it goes, right?
5 payment of additional compensation that was not 5 A Right, Normally, you know, we don't know how much
6 adopted or approved by MDOT? 6  it's gonna cost. The contractor doesn't know how
7 A Yes, ‘ 7 much it's gonna cost. So we -- even though we agree
g8 @ Do you know what that was for? 8 that the contractor is gonna get reimbursed, we don't
9 A Specifically right offhand I can’t. But it was -1 9 really know how much. So we try to keep records of
10 remember it was a meeting that we had. I believe it|10 what he does so at a later date we can pay him, even
11 was at Boddy's office. And Mr, Hanson attended, and |11 though it's not a claim. It’s just extra work.
12 he wrote up his opinion of all the items that we 12 MR. SCOTT: Can we take two
13 talked about. So it's covered in Mr. Hanson's 13 minutes?
14 letter, but I specifically can’t remember the item 14 MR. BRICKEY: Yeah, sure,
15 that we were talking about. 13 (Recess)
16 Q Do you remember whether it had anything to do with 16 MR. SCOTT: okay. Back on the
17 the aggregate and the driveways being placed and |17 record.
18 replaced? 18 @ (Continuing by Mr. Scott); Just by way of the
19 A It may have, 19 historical background, at the resident engineer’s
20 Q Do you recall how much it was that he recommended -- |20 level for this particular project you were the
21 A No. 21 resident engineer when it started were you not?
22 Q - for the additional compensation? 22 A Yes,
23 A No. 23 Q And then you left in "977
24 (Deposition Exhibit Number 2 was 24 A97,
25 marked for identification) 25 Q Okay.
‘ Page 39 Page 41
1 Q (Continuing by Mr. Scott): Mr. Langdon, I'm gonna 1 A It wasn’t —- it wasn’t quite finished at that time,
2 show you what I've identified as Deposition Exhibit, 2 Q After you left who became the resident engineer for
3 Number 2. Those are various sections from the 3 this project, do you know?
4 standard specification book. And ask you, for the ' 4 A Mary Lou Masco.
5 record, if you can just look through those briefly 5 MR. SCOTT: Off the record.
6 and identify those? 6 Q (Continuing by Mr. Scott): And do you know if she
7 A It appears that they’re excerpts from a 1990 7 finaled out the project in 99, or was thers somebody
8 Specification for Construction with the MDOT 8 after her? :
9 specifications. It appears to be all of Section 105 9 A Well, I was - physically I finaled it out.
10 under "Control of Work", and Section 1094 and 109 -~ |10 Q Who was the resident --
1 correction. 10 -- 1.09.04 and 1.0905, Section 1. |11 A Larry Young was the resident at that time when the
12 Q Were those the sections which were in effect at the {12 final estimate was sent in.
13 time that this project was constructed? 13 Q And was there anybody between Mary Lou and Larry
14 A They appear to be. They don’t specifically say which 14 Young?
15 specification book they came from. But if they’re |15 A Not that I recall.
16 from the 1990 book they would have been applied. |16 Q. All right. So as to the resident engineer there was
17 Q@ With regard to the eight or ten claims that the 17 Ralph, then Mary Lou, then Larry Young?
18 contract either abandoned or you were able to work |18 A Yes.
19 out and compromise, do you know if those claims |19 Q Okay. NOW,' as to the district engineer, starting
20 procedures were strictly adhered to? 20 with Noel Smith, who did we have, do you know?
2t A Maybe not strictly adhered to. They were possibly |21 A District construction engineer was Noel Smith and
22 adhered to loosely. Most of the time on extra work |22 then Jim Hanson. And I'm not sure if there was
23 if the contractor encountered something on a project|{23 . anyone after him during the -- well, there would have
24 that we didn’t anticipate he’s not gonna stop work. |24  been - up until the time it was finaled out in *99
25 He’s gonna keep working and accept -- expect to get 25 let’s say it would have been Larry Washburn.

Page 38 - Page 41
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1} restaurants down there, was utilities in the way.
) Q: Okay. What other difficuities did you encounter with

) if you recall? !
12 A: M-59 berween Romeo Plank and Hayes, 12
13] Q: How many years did that last? I

!

s) regard to the drainage in this project, if you recall?

#)  A: That was three or four years, 4) A There was no outlet for it,

8 @ What was your recollection of this project at the 1% . Q: Do you know if that was ever resolved?

18 outset? What was supposed to be done? Was it done on 1 A: Yes. That was — there was no permit.To drain in =

[ time, things of that nature? What was this project, the [71 the main drain was under the Edison plant there. ] can't

18 Gratiot Avenue Project, supposed to do? 18] remember the name of the drain, but there was never a

19 A Oh, the Gratiot Avenue was complete new drainage, e} permit drawn to tap into that.

[10) complete new roadway. 1o Qi Whose obligation would that have ordinarily been?
g Qi And what was supposed to have been done first? Do you (111 A: That I don't know if it would have been contractor or
112) recall when the project was supposed to have started? 112} state, [ don't know,
M3 A: Ibelieve the project started, I want to say July. 13)  Q; Do you know if that issue was resolved?
114) Normally the first thing that would go on would — | (14)  A: Evenrtually, yes.
118} believe in that in case stands — in that case, ] believe 18 Qi Do you know who obtained the permit?

. I8} it wag sewer work started {irst, the drainage, 18] A No,Idon't.
7 Qi What do you recall of that, if anything? fn Qi What other difficulties did you encounter with regard to
1) A; The drainage? (18] the drainage or the sewer work?
rey Qi Right, ne}  A: That would be the main that I could think of,
0] A ]t was — to me the dmm.u,c — [ would almost say we o Qi What about the pavement work?
124 designed it as we went, 1) A: Pavement didn't start until after I left,
{22 Qi What do you mean? 22} Q; Was it supposed to have started before you left?
23 A: So many existing utilities and different problems that we 23] Al Yes.
124] just — we had a set of plans, but we would come up to an 24) Qi Do you know why it didn't?
125) obstacle or something and then have to move, relocate the s Al Notreally.
Page 10 Page 12

{1 drainage from the plans. : 1M Qi Was it ready — was any portion of it supposed to have

)
z1 Qi I'mgoing to s'hmw you, without marking it as an exhibit,
1

12} been paved in '957
{3 4 Xeroxed photocopy of this set of pluns for this {8 A: Yes.All I can recall is that they brought the paving
14 particular project. Are these the set of plans that you @) train up in November, I believe it was, and when [ went
i§ were referring to? Take a quick look at them if you 1) deer hunting, I came back expecting something to be
g could, 1) paved, but the weather turned bad and they never started
M A Itseems to be, yes. [7} the paving train.
18) Q: Did you ever encounter any difficulties with utilities B @ Doyouknowwhenthe,according to the original sequence,
18 not shown on these plans? 1} when the paving was supposed to have started?
o Al Yes, i1 A No,Idon't,
11 Qi Was that more than onge? 111 Q: Do you know why it was delayed?
112} A1 Yes. It was quite often. 12} A: Other than problems with drainage and whatever, no, [
1) Qi Would that have disrupted the sequencing of the work? 113; don't,
(14 Al Yes, 141 Q: Okay.Were you — in your involvement with regard to
(15) Qi What would you do to work around that? [15) these particular delays, was there ever any discussion
116) A: At times we'd either have to have the utilities (18] between yourself and any representative of the general
(17 relocated, other times we tried to shift the drainage (171 contractor, Boddy Construction Company, with regard to
[18) systern to miss the utilities, 118 any potential claims for extras?
119 Q: Do you know if the sewer was ulum.xtel} relocated within 18] A: Idon’t recall any, no.
1z0) the roadw: ay? 20 Q: Okay.And was there ever — did you artend any job

!
!
) Ar Yes, it was, [21] meetings, regular job meetings?
20 Q: ltwasn’t part of original design, was it? 22 Al Yes.
3 A No, it wasn't, 23] Qi Weekly job meetings, T think they were referred to?
2] Qi Why was it done that way? 4] At Yes. )
28)  A: The particular area I'm thinking, down near those 25 Q: Whoelse fromM-DOT would have attended those meetings?

Esquire Deposition Services 248.244.9700  Min-U-Scripte (5) Page 9 - Pagel12
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1
STATE OF MICHIGRN .
TN THE COURT OF CLAINS 1 Sterling Heights, Michigan
BODDY CONSTRUCTION COMBANY, INC., 2 Yonday, Rpril 30, 2001
Plaintiff (s), 3
ve Case Na. 00-17582-CNM 4
Hon, Peter D, Houk
STATE OF MICHIGAN, 5 D E P G s T I ON
MICHIGAN DEPARTMENT OF TRANSPORTATION, 6
Defendant {s). /
Depogition of HORACE BODDY, taken in the 7 (OH rECDId at aDOUt 11:58 a'm')
above~entitled matter before Stenograph Reportex, Kelly 8
C v
Forfax, at 12500 Hall Road, Suite 350, Sterling Heightsm, ‘9 HORAVB BODD‘
Michigen on Monday, Apxdl 30, 2001, commencing at about 11:00 J‘O . s . N
- 11 was called as a witness, and having been first duly
12 sworn, was examined and testified as follows:
13
APPERRANCES : . e R o o
14 MR, BRICKEY: Lef the record reflect this is the
LAWRENCE M. SCOTT (P30228) . \ . e s YL .
GERY B, HANSL (F40356) 15 time and place of the taking of the deposition of Horace
12800 Hall Romd, Buite 3250
Sterling Heights, NI 48313 16 Boddy taken pursuant to Notice and stipulation to be used for
Tel: (810}726-1000 Fax: (H10)726-1560
<17 all purposes allowed under the Court Rules.
Appeering on behalf of the Pleintiffi(s). “8
DAVID D. BRICKEY (P4BELZ) : . .
Asgistant Attorney Genersl 19 EXAMINATION
Transportation Division Ju— T
Pio. Box 30060 20 BY MR, BRICKEY:
L ing, MI 4B80S8 N
Tab: (537)375-3445 Fam: (517)375-6566 il Q. Wil you please state your full name for the
Appearing on behalf of the Lefendant(s). 22 record,
23 A, Horace Henry Boddy,
2 Q. Hawe you ever had your deposition taken hefors?
25 A, Yes, I have.
2
INDEX OF WITNESSES L
l 0. 1 know you have sat through all of the depoaitions
M — 2 inthis case so far and you told me you have had vour
3 deposition taken before, We're still going to cover a couple
HORACE BoDDY 4 of ground rules. As you know, you have to give & verbal
Eraminatien by Mr. Brickey 3 5  response to my questions, VYou can't shake your head yes or
§  no or say hub-uh or uh-huh, things like that. If you have
T trouble hearing me or understanding me, let me know and I
8§ will be happy to repeat or rephrase the guestion, okay?
9 Corract
EXHIBITS M A; uOA.E\«[- B ’
10 0. If vou answer my question I am going to assume
4 . kb ax i s f K ) Tq . iy
PLATITIFT' & ERRIEET(S) once Il that you both heard it and understood it: fair enough?
12 A, Ves,
1 111 ‘
2 123 13 0. What is your current address?
&~ " oo
: 127 14 A, 849 Crystaline, Marysville Michigan,
¢ 128 15 Q. The Deposition Notice that I sent to you, through
: 136 16 your attorneys actually in this case, asked you to bring
IExhibits retained and attached by reporter.) 17 several docunents and thmgs with you. Did you bring
18 anything to the deposition?
19 A, Al T did is bring two pleces of filter fabric,
20 Q. FPilter fabric?
21 B, Yes, the rest counsel has had,
22 Q0. Number 6 on my Deposition Notice thet I had sent
23 off to you on the second page said to bring all M ich‘gan
24 Department of Transportation records thai substantiate
25 Plalntiff's clainm relating to reconstruction on the I1-94

KELLY ENTERPRISES
(800) 38~KELLY
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1 soil engineer on the job daily, so we had to walt -- we got 1 in and that stone had to be removed for that because they
2 50 much clay grade ready, and then we had to wait for a soil 2 didn't want stone mized with anything going in or around that
3 engineer to come from Lansing. 3 drain tile, it was a different aggregate, it was -~ like a
4 Q. Is there anything that you relied upon in any of 4 pea stone went in around the trenches. And so you had to
5  the hid documents to indicate that a soil engineer would be 5 bulld the driveways back up again. So every time we had to
6 on site dally? 6 o through there, which was about 12 times, we had to remove
1 A1 did not know that, I didn't even know that a 7 that stone.

§  soil engineer had to be testing, There is no place in the 8 0. In your opinion, there were about 12 steps to

9 1990 specification, bid documents or anything that says & 9 creating this road?

10 soil engineer has to check clay grade, 10 A Yes, there was.

11 0. Who is supposed to check it, in your opinion? il 0, - When you say the Complaint says -- the document

12 A. 1 think there is about seven inspectors out theré 12 says that Boddy had to remove the temporary aggregate 12

13 who have checked clay grade for elevation, and I thought they 13 times, do you mean you had to remove it and replace it -- in
14 vould check it, 14 other words, remove it 12 times and then replace it 12 times
15 0. How did the fact that -- if it ls a fact, how did 15 or remove it six times and replace it six times?

16 the statement of Gene Coglin that a soil engineer had to 16 A We removed it and replaced it 12 times,

17 check the clay grade throughout the driveway impact Boddy's 11 0. 8012 times you pushed it out or removed it?

16 construction of the road? 18 A, Yes,

i A, Gene Coglin wanted sand grade carried through on 19 0, And then 12 times you pushed it back in?

20 ap even course inside of the clay grade, And if there was 20 L. Right.

21 bad soil in the area, dig out the bad soil and put sand in 2l 0, MNow, Boddy's original intent, if I understand you
20 there -- or clay -~ that might carry underneath the 22 correctly, is you were going to have -~ you were going to
23 driveways, which I think it did in & couple of places but I 23 construct the road, the various layers to the road, you were
24 don't know for sure. But that's the way he wanted ther 24 going to do everything other than these {0-foot driveway

25 built. 25 sections, right, at the time?

42 i
| 0. S0 how did that wac the number of times that 1 i Right, we vere going -- we were going to have the
2 Boddy had to remove and replace the femporary aggregate in 2 4D-foot sections done first.

3 the driveways? 3 0. et me back up, Vhen they took the old pavement

{ A, Well, we first started out and we removed the 4 out and then you had this clay material --

& pavement, And then they asked for stone to go in cn the top 5 A Right,

6 of that rough clay grade. So we put the stone in until we 6 0. -- Boddy's intent was to place the stone down for
7 started in the area of full clay grade, And we started In T the temporary dnvaway?

§  that area with full clay grade, we took that stome out, 8 A No, we were going to dig it right down them, put
9 trucked it to the piles, came back and got down to the clay % that machinery in back thers, have Gene here, come back and
10 grade and had that tested. 2nd then we would go ahsad and 10 stake th° clav grade, you know, and try to keep up with the
11 put stone back in. And then after the whole thing got tested 11 pavement removal,

12 we would come through with our sand. So we had to move the 12 0. So you were going to construct the driveway at the
13 stone off the clay grade again, put our sand in because you 13 same time as the rest of the road, then?

14 wouldn't do one little driveway, you bad to carry on through 14 R, Repeat your question,

15 according to Gene. So then we put the sand in, and then 13 0. Were you going to construct the driveways at the
16 before -- we are going to take the sand down to final grade 16 same time as the rest of the road?

17 s0we had to put stone back in there because they wouldn't -- 17 B You got to repeat that question.

18 I'nsaying, because you had to get compaction and everything 18 0. The driveways -- there are various layers to this
19 to your sand. Then they come to fine -~ to put your sand to 19 road, clay and sand and so on and so forth, The driveways
20 grade, fine grade, and you had to remove the stone again, 20 have the same layers, correct?

21 Then you come through with your fine grade and then you got 21 k. Correct,

22 that okayed, and then you had to go back and get your fabric 2 Q. Was Boddy's intent when it bid this to construct
23 togo on top of it. You put that down, and then you brought 23 those layers from the driveway at the same time it

24 your stone all the way through, But before that happened you 24 constructed those layers for the road adjacent to the

25 --and I skipped one operation, vou had to put the drain tile 25 driveways?

KELLY ENTERPRISES
(800) 38-KELLY
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‘1 road and the driveway simulteneously? 1 B, We read that statement in the book, which is in

2 .  First reason is he needed the clay grade inspected 2 the spec book, about four hours, we took it as four hours per

3 by MDOT soils, what they called soils, which was not in the 3 project because you take one single error and hnew it could

4 spec book and T didn't fight him on the other because he was 4 be corrected in an hour or so, but over the project we took

5  corruptive, we got a thousand foot more road to come Over. 5 it as four hours per the whole project.

6 0. I'msorry, they got what? § 0. And you made that decision before you submitied

7 A, A thousand feet of road they would come over, 7 the bid, correct?

§  They didn't hold us up & lot, we never argued about that. If 8 B, T would say, yes.

9 it was a small point, I wouldn't have arqued about it. But, 9 0. Now, I know you told me before Boddy submitted its
10 no, he let us get so many feet and then come over, We never 10 bid that you didn't have any conversations with Ron Boddy,
11 had soils on & job before inmy life, It's not in the spec 11 that is, about Work Safe's proposal other than the actual
12 book, not in the black book or anything, Then he said if 12 dollar amount. Do you know if Ron had any discussions with
13 there is  bad spot in the clay grade he wanted it dipped 13 Work Safe about what work was included in its proposal?

14 down or whatever, which they did some of it but not very 14 3. lo, it was very well spelled out,

15 much, But then he might want extra drain tile put in there, 15 0. knd one of the items in this lawsuit involves a

16 soils might want extra drain tile. You never knew what you 16 claim for traffic meintemance during the winter shutdown

17 were doing until after soils come and them you had to go back 17 period of '95 and '967

18 and get your -- whatever soils told them to do, we did, put 18 L, Correct.

19 extra drain tile in, dig down and put extra sand in or extra ! 0. Is it your opinion that -- or is it your position

20 clay and compact it, there is some of that going on all the 20 that traffic control maintenance devices wers not required in

21 time, 21 the '95, '96 winter shutdown period at the time that you

22 0. Okay. When was Boddy first notified that it had 22 subnitted the bid?

23 to construct the layers of the driveway and the road Z 3 Yes,

24 sinultaneously? 2 0. That's your position?

25 R T think it was the first part of June right after 25 L, Our position, if everything went off -- when this
50 )

1 wewent ont there and got some of the pavement broke up. 1 job first come out for bid there was a phase cne project and
2 0. June of '3 7 there was guite 2 penalty to the phase one pro;ect But they
3 i85, 3 dropped that phase cne because they knew no contractor would
¢ 0, And when did Boddy first begin constructing the 4 doit, In fact, when we first looked at it we put a lot of
5 layers of the driveway and the road simultaneously? 5 money in becauss we didn't want to take the penalty out of
§ A, Right thereafter, right after -- that weskend 6 our pocket, 1 think we had 30-some days that we would have
7 that Gene Coglin was aone. Gene Coglin went to work about 7 toopay a penelty. And if it went as phase one did, we would
§  four days and then he would have vacation time or something §  never need no traffic control, But when the sewers had fo be
9 and he wouldn't be there, 8 all relocated, as Mike Rek testified, that threw the thing
10 0. S0 June of '95, Boddy is told that it has to 10 right down the tube, we couldn't do it. We would hop, skip
il nstroct the layers of the driveway and the road 11 and fump, tore the pavement up zll over the place just to
12 sl muitanm\,slw 12 keep going because MDOT didn't want us fo shut the job down
13 B, Either June or July, 13 and I didn't want to shut the job down because of the
14 0. And then June or July of '95 is when Boddy 14 politics of the town. So we kept going to try and meke some
15 actually began constructing the layers of the driveways and 15 progress, Becanse in the specifications, if we -- according
16 the roads simultaneously? 16 to the black hook, if we shut the job down, MDOT had to pay
iy Ao Yes, 17 us blue book for our machinery as on standby.

18 0. Before Boddy submitted its bid -- well, before we 18 0. Okay. Wow Boddy came up with a progress schedule?
19 get there, Johnson Anderson did the staking for the project 19 A Yes, we did,

20 for Boddy? 20 0. hnd you had an original progress schedule?

21 R Ves, it did, ‘ 21 A Yes, we did,

22 0, Before Boddy submitted ifs bid, did you have any 22 0, Is that after it was awarded the job?

23 discussion -- or anybody from Boddy have a discussion with pX) A VYes, it was, )

24 Johnson & Anderson about additiomal compensation for staking i 0, Under Boddy's original progress schedule, were

25  because of plan errors or omissions? 25 traffic control devices required during the '95, ‘96

KELLY ENTERPRISES
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but he wants a
did that --

0. The fabric over the trenches?

L. On top of the trenches.

S0 then he wants us to banans knife, cut like a
banana in the fabric, so -- for the wire they were getting in
the trenches, And then it was CGene's idea to install ten
feet of fabric behind the drain tile.

Q. Okay. ‘

3. And at that time I sald, show me where it is, how
you are going to pay me for it, and we will do it. He says
we'll take care of it at 2 later date. I sald, that's not
what the plans were, So they went and got a set of plams. I
said, where does it show you that. Read back on the page of
the spec book, it don't call for that. And I never have been
paid for that fabric as of today, And MDOT don't work that
way, MDOT pays you for what you do.

0. The fabric you uave been paid for

drain to edge drain, corre

L Correct,

Q. And who is the concrete specialist £

A, 1 antrying to think of his

0. Let me ask you this you can't recall, There hes
been a lot of people, unfortunately, that worked on this job
that seem to have passed away, Do you know if this concrete

drain tile over fop of the trenches. So we

rom edge

on HDOT?

s

LR

—

0. That's the sentence that you relied upon to
determine the extent of the placement of the fabrie?

3. Dlus, when we were a little bit confused in the
office we took the square footage under there, multiplied it
by the quantity that was on the bid sheet and the printer
would come out and so that's what we figured,

Q. Did you do that calculation befere you subnitted
the bid?

B. I think we didn't do that calculation until Gene
and T got in a big hassle to see if we were going to have
enough fabric.

0. Is there anything else other than this sentence

that I read that you relied on to determine the extent of the

location of the fabric?

A, 1f yougo back in that specification a little bit
further -- and I brought with me today two diff
fabrics.
tile trench and you read that real clear, that's & different
kind of fabric, this black piece of fabric which went in the
drain trial trench, And if you read how this was placed, it
is placed up to that trench and leps, which they made us go
over the top of that, The white piece of fabric is the
geotextile fabric which is the stone separator,

0. My question is whether you relied on anything
other than the sentence, guote, geotextile separator will be

different kinds of
and the black fabric here is what went in tpe drain

b

W OO 3 O LR W8 ) TN
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specialist 1s gtill with us?

A Yes, he is,
0. Let me have you think about it a little bit
further,
A, He might be retired, MDOT retired a lot of people,
0. That's true.
Any idea on his name?
i, hed it this morning when Gary and I talked about

n't remember the naﬂ..
Gary, do vou remember?

{Fhersupon a discussion was held
off the record.)
Q. IBY MR, BRICKEY): That's okay if you doa't
renembey -~
4. T don't remember,
Q. The portion of the bid documents, project

"documents, that you relied upon to come up with the location

of the fabric -~ I will show you a copy of page 111 of the
propesal, it says: Geotextile separator will be measured and
placed in the limits of the OGDC as shown on the plans.

A Correct,

0. Is that the sentence that you relied upon?

L, Yes -- vyou refer to your black book, that's what
they call the drain style trench.

" measured and pl aﬂed at the limits

U X ed G G aEm Ll B3 e

- Gene Coglin and this

of tbﬂ

plans, end quote, in reaching your concl

was only to be placed from edge drain to edge d aln?
A ;ue oplv difference in that is golng back to your

1990 specification book and looking at the specific

where the two fabrics come together. And it shows just what

T am talking about.

3DC 25 shown on th

Q. Okay. MNothing else in the bid documernts, plan
documents, though?
4, Correct,

0. HNow, the sentence Lrat 1 have been referring fo on
page 111, that's under the hezding of pay items, correct?
A, Yes, it is.
0. September oi ‘05 you have a conversation with
crete speciallst, whose name you
t recall, about the placement of the fabric?
A, Yes,
0, And you left off telling me that you told Gene,
show me where it says I have to do it this way, ¢
beyond the -- beyond what, the dr ain, correct?
B Yes,

can'

usion that the fabric

ation book

eztending it

80

0. And what happened at that point?

A, He brought his small set of plans and he says,
this is what it kind of looks like, So then be brought a big
set of plans and showed me where -- and I said, that's not

KELLY ENTERPRISES
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1 what is shown, somsbody had to draw a line between the sand 1 A, John Zimmer,

2 and the stone to show the difference. Just because there is 2 0. And then you had a subsequent conversation with

3 a line there, how are you going to show on a plece of paper 3 Ralph lLangdon and Noel Smith? -

4 that there is any difference between stone and sand, you 4 A Right,

5 can't draw the difference. And unless there is an artist 5 Q.  TWhen was that?

6  that I don't know about, you can't show pebbles of stone or b A. T think the next meeting was prcbably on that

T sand, so they had to put a line in there, As of the date 1 Wednesday or something and I brought it up to Noel Smith at
§  that I am setting here, there is just a line, there is no §  that time because we had so much fabric on the job, the

9 mark in there telling you that it is separated. I told Gene 9 fabric supplier give us certain cut rolls which would fit

10 af that time, that ten-foot piece, whatever we did beyond 10 between the trenches, And then after they wanted it all to
11 that trench, was going to be a claim, 11 go completely covered, you know, some of then rolls we had to
12 0. And this ten-foot piece, or whatever it came out 12 send back and get different ones because you had too much

13 tobe, is the location from beyond the edge drain lapping. 13 waste, and they would not pay you for the laps. &nd that is
14 back up underneath the curb, correct? 1 spelled out in the specification. So we had fo get rid of
15 A, Correct, that piece is in debate, 15 less laps, we had to send some of that narrow stuff back, and
16 0. And that's the plece that Gene Coglin showed you 16 so that was one big change. Then this ten-foot piece on the
17 onthe large set of plans in September of '937 7 outside edge was & completely different change and we had to
18 A He tried to indicate to me that is what was shown. 18 cut a roll for that. I think we cut a 20-foot role,
19 But as he said the day of his deposition -~ he said what is a 19 0. Where did the conversation with you and Ralph
20 pald itemwas a paid item, This beyond the trench is not g 20 Langdon and Boel Smith take place?
21 paid item and he didn't know how we were gomg to get pald 2 A That was in the trailer -- the first one with
20 for it. Idon't know that thoss are the exact words of his 22 Ralph Langdon was right out on the sand grade because I was
2 but -~ 23 screaming.
24 0. T am sure both of us will check that out. 2 Q. About the fab
25 S0 the lecation that's -- that was in dispute 25 A Yep.

g2 64

1 September of 95, and aw*en*ly is stil 1 ] spute now, is 1 0. And who else was present other tham you and Ralph?
2 from the outside of the drain lapping bac tugking up 2 A, Oh, there would have probably beem five or six

3 undernsath the curb? 3 laborers and myself, and I don't kmow if John would have been
4 A, Correct, 4 at the first screaming mateh or net.

5 0. And it 1s your opinion that the plan drawings 5 0. ¥as Ralph screaming?

5  don't show the fabric evtend*ng beyond the drain and lapping § A, No, Ralph wasn't screaming until -- later on I

7 and tucking back up underneath the curh? T hired & quy by the neme of Jobn Shanderville, because Ralph
8 4. Correct. 8 was pretty close to -- kind of a friend of mine from early

8 0. hen you told Gene Coglin in September of '95 that 9 ongoing business, I didn't really want to get too mad at him,
10 you were golng to have 2 clalm over this item, who else was 10 and this, that and the other thing, and I wanted to keep a
11 present? 11 working relationship., So we never got heated, But John and
12 k. Tdon't think nobody was present at that meeting. 12 Ralph pretty well wrestled in the traller one day.
13 But then there was another meeting thet come up with Noel 1 0. Over the issue of fabric?
14 Smith, and also Ralph lLangdon, and I -- they told me that 1 A, Issve of fabric and the issue of moving the sewers
15 they would take care of it at a later date, that they w 15 around, .
16 confused on how it was. If Gene wanted it out there, pu i 16 0. ¥ho else was present when you had the conversation
17 out there for the time being. So that's the way we start: d 17 with both Ralph and Noel Smith?
18 Q. The conversation that you had with Genme Coglin, 18 L. Probably John Zimmer and I think Mike ek was
19 that was on the job site? 19 there which he testified he wasn't, but I think he was .
20 A On the job site, 12 Q. Was that at ome of these weekly meetings?

21 Q. WBith no one else present? 2 A, Yes, it was,

22 &, Dennis might have been there and Jim Liptak, you 22 0. And the weekly meetings, Boddy kept the minutes,

23 know, them guys were all hanging around Gene. I don't know 23 correct? '

24 who was all present al that time, I know John wes there, 2 4, Correct.

25 0. John Zimmer? 25 0. So if we looked in the mesting minutes that Boddy
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with Ralph, right?

4, Right.

Q End that would be important enough to keep in the
ing minutes, right?

Ves, it was.

c
gLy

N

A,

0, And what sbout the issus of having to remove and
replace the temporary aggregate for the driveways, that's

another important issue to you?

Ao Yes, it is,

Q. And was the issue of additional compensation for
that method discussed at the meeting minutes -~ or at the
meetings?

A, It was discussed several times that they never
should have add the guantity of gravel to the item of
concrete under pavement -- aggregate under pavement, It
should have been said as maintenance gravel, And that's the
way it is in the meeting minutes, that the gravel should be

" added as another paid item called maintenance gravel to go
along with the specification of 1990

0. Boddy was actually paid for all of the mgterial it
placed in the driveways, right?

B, Paid one time,

0. Okay Now, the issue of payment again, again that
was discussed at the weakly reetings?

A .eah, first it got to be a known subject and they
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1 kept in September of '95, there should be some reference in 1 said they were going to take care of me at a later date,

2 there to this conversation that you bad with Noel Smith and 2 0. And who made the statement to you that MDOT would

3 Ralph Langdon about fabric and additional compensation for 3 take care of you on a later date for the payment for the

4 that item? {  removal and replacenent of the temporary aggregate?

5 L. 1 haven't reviewed them records in a long time, 5 A, We asked MDOT right at the beginning if work

& think there is but I ain't going to say today. 6 orders would be issued to us on.this project and we had to

7 0. Is there or isn't there? Who actually kept the 7 state to them whether we were going to file 2 claim, And

8 minutes? §  they had so many changes at the beginning., They sald they

9 A John Zimmer. 9 didn't want to issue no work orders, which at the end of the
10 0. knd is it true that you had a tape recorder during 10 specification they had to do it. So they didn't file the
11 these weehly neetings? 11 specification and they sald I didn't have to file the
12 A Yes, it was, 12 specification for claim, they said they would take care of it
13 0. And you recorded the meetings? 13 at a later date,
i B, Yes, we did, 14 0. That was all stated at one of these weelly
15 0. And do you still have those tape recordings? 15 meetings?
16 k. Mo, we don't, 16 A Yes
i 0. fWhat happened to them? 17 0. hnd all of that conversation would be reflected in
18 L. T think John taped over them 18 the minufes?
19 0. John Zimmer? 19 B, I don't think that -- the way I just said it was a
20 A, Right. 20 hundred percent the way it is in the weekly minutes.
21 0. You don't have any of the tapes of any of the 0. There should be some reference to HDOT's statement
22 peetings from this project? that you didn't have to file a claim?
2 A, Tdon't believe so, A 1 don't think they called it a claim, they called
24 0. Okay. Now the issue of fabric obviously was a it no paperwork, they didn't call it a claim, Just like
25  pretty important issue to you, you had some screaming matches thelr work orders, they didn't call them work orders, they

86 £

r
0. Did anyone from ¥DOT tell you or anyone else from
v i 1d not have to file a Notice of Claim in

A Yes, Gens Coglin -- Ralph Langdon did, Neel Smith
told me, and even Jim Bansen after he come eboard for Noel
Smith also said it 1 ie don't have a Rotice
of Claim,

0, When Jim Hansen zald that, the work had already
been completed, correct?

R No, we were still out there om that project,

0, Had the work already began on which the claims
were based?

A, Yes,

. fWhen did Gene tell you or someone else from Boddy
that Boddy didn't have to file a Notice of Claim?

A, I think the first one was when we really got Infe
sunping around with the sewers, how were they going to pay us
for moving mechinery from one end of the job to the other
end, But that finally got settled,

0. Let me ask it this way, Did Gene Coglin or anyone
¢ from MDOT ever tell you or anyone else from Boddy that
t did not have to file a Notice of Claim for any of the
nes in Olv“d in this lawsuit?

S&S
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! 0. Dave Batey took the information that you provided 1 B, Just the payroll I pay out, it is still inmy

2 tohim, correct? 2 head,

3 A, Yes, 3 0. T am sorry?

4 Q. nd maybe some payroll information that either - 4 A, The amount I paid out to get that geotextile down
5  Angle or Carol gave to him? 5 is inny head yet today or else I wouldn't be here today.

b A, When we did it three different ways on the curb, I b 0. T amnot asking what you had to have it placed, I
T was out there to see how many feet they got done by day. I 7 an asking what supports this figure in paragraph 15 of your
8 will tell you right now they did 150 feet, it is not only §  Complaint?

9 things on a piece of paper, it was 130 feet, and when they 9 B, T thought that was pretty well described in the

10 did 118 feet we got 200 to 250 feet 2 day. And if we did 10 Complaint, that would give you all of the backup in the COR
11 more than that, Gene Coglin was up digging it out if we got 11 neetings to describe that,

12 nore than that, He knew what was coming off, It is still in 12 0, Let's take z look at what I think you are

13 this mind today, we had five people, 150 fest a day, and I 13 referring to as documentation to support this amount, I

14 cen go up and measure 2.2 miles of road, 14 believe under issue C of what you submitted to the COR is
15 0. Other than being in your mind, is there any 15 what you are referring to and maybe you can tell me if I am
18 decumentation to support the §338,682 claim for geotextile 16 correct. :
17 separator? i7 4, Cis increased cost for imstallation of geotentile
18 A, 1f T can set down with a plece of paper I can 18 fabric, It talks about the plang, and special provisions on
19 celenlate it right out for you. 19 the plans.
20 0. Hithout you drafting a new pisce of paper, a new 20 0. et me show you page C-7, and ask if you drafted
21 document, is there anything right now that will substantiate 21 thet or did you calculate thet?
22 that amount? 22 A, 1 calculated this and give it to one of the girls
23 A, Idon't believe so. 23 for typing, the cost of the bond and --
2 R, SCCTT: Walt a mimute, time out. For the 2 0. And Is this what you are referring to as
25  record, there is a variety of claims that have been 25 docunentation supporting the ciaimed amount?

102 104

1 submitted, all of which -- which document all of this, So 1 Ao Yes..

2 when you are talking about in addition to those clainms,, or 2 (Deposition Exhibit No(s) 1

3 are you talking about something separate or what? 3 naried for identification,)

4 ¥R, BRICKEY: I am talking about this documentation 4 0. (BY MR, BRICKEY): Mr, Boddy, I am showing you

5 to support the §338,682, 5 what has been parked as Deposition Exhibit Number I, this is
b KR, SCOTT: We have been through three meetings, we 6  the supporting documentation that we just referred to -- or
T went to a district and a e;mnal d & COK meeting in which T you just referred to?

8 we have given those numbers before, they are not numbers of § L Yes, if is,

§  first impression in the Complaint. So if you are looking for g 0. Okay. Is there any other documentation that
10 something different, you can answer that question, if you are 10 supports the amount of $338, 6827
11 looking for that mmber ~- or if you are looking for him to 11 A There is 3 few IDRs out there that shows that we
12 regurgitate those numbers, then they have been part of claim 12 didn't get paid for separator cloth xd Ral pn sald in the
13 files previously filed, 13 deposition at the COR meeting we didn't get paid for
14 Q. (BY MR, BRICKEY):Mr, Boddy, I think you have told 14 separator cloth, Gene's deposition said we didn't get paid
15 me this $338,682 that you cane up with for geotentile 15 for anything behind the curb, and that's all I have.
16 separator s based on what is in your head, correet? 16 0. Okay. So the figures -- or the figure, the total
17 A, Bnd it was put in documen:a:aon which was given to 17 listed on Exhibit 1, is for payment for the material placed
18 the state to back up that claim, 18 Dbeyond the edge drain?
19 Q. Okay, And that documentation listed the number of 19 A, Correct,
20 employees and the number of feet placed per day, right? 20 0. ' Did anyone else contribute to compiling the
21 A, And a little bit of that is on'the IERs, 21 information on Exhibit 1 other than you?
22 0. As far as the number of fest placed per day, is 22 B K.
23 that based on enything other than what i3 in your head? 23 0. Under labor, you have one foreman and one oper
24 A, lo. 20 and four laborers. Is that supported hy any documenta tim
25 0. . Okay, 25 A, VYes, it is. The union labor, it is out of a
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; . o . STATE OF MICHIGAN .

TRANSPORTATION Kg’é&* EXHIBIT
COMMISSION - )
BARTON W, LA BELLE @W
RICHARD T. WHITE JOHN ENGLER, GOVERNOR
ROBERT M, ANDREWS
JACK L. GINGRASS DEPARTMENT OF TRANSPORTATION
HOHN C KENNEDY 18101 WEST 8 MILE ROAD, SOUTHFIELD, MICHIGAN 48075
BETTY JEAN AWREY PHONE: 810-868-3963 FAX NO: 810-558-3103 TOD/TTY - MICHIGAN RELAY CENTER BOO-B4G3T77
LH 81 (7790 ROBERT A, WELKE, DIRECTOR
May 19, 1997

Mr, Horace Boddy, President
Boddy Construction Company, Inc.
200 - 14th Street '

P.O.Box 308

Marysville, Michigan 48040

Dear Mr, Boddy:

A District Construction Engineer level meeting to review your claim on Project M 77632-346594
was held on May 6, 1997 at the Boddy Construction office in Marysville,

This project consists of 2.2 miles of reconstr uction and widening with reinforced concrete
] , &
avement, drainage and intersection improvements on [-94 BL from Range Road northeasterly to
’ - &

its intersection with M-29 in the City of Marysville, St. Clair County.

The following were in attendance:

Horace Boddy Boddy Construction

Ron Boddy - « "

David Bade - . »

Ralph Langdon - Michigan Department of Transportation
Robert Tiura - « o “ wo
Eugene Koglin - . ” u »

Mary Lou MaSkO - “ ] 6 »
~Charles Cock . “ " «

Jim Hanson - w " " ”

The meeting was for your claim for increased costs consisting of twelve components as follows:
1. Payment for 6-inch Sewer Taps

2. Increase in Topsoil Required " $ 12,960.00 Plus

t“’{
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3. Density Testing Problems

4, Increased Contractor Staking § 9,444.60
5. Pavement Gapping Increase o 719,998.61
6. Stage Construction Requirement

Station 758+50 to Station 776+30 ' 7,172.05
7. Removal of Temporary Drive Material | 37,587.12

8. Excavation Increase NB M-29 Left Tumn Lane
9. Grading beyond six feet behind the curb and gutter

10. Traffic Control Equipment and labor

during Winter Shutdown - 1995-1996 ' 21,304.16 Plus
11. Poured Concrete Box Culvert Removal 47,927.25
12. Geotextile Separator Increassd Costs 338,682.00

Each of the twelve items will be presented and analyzed separately.

1. CLAIM FOR 6-INCH SEWER TAPS WHERE UNDERDRAINS ENTERED
DRAINAGE STRUCTURES

Contractor:
During the first year of construction the drainage structures were built prior to underdrains being

placed, It was necessary to tap into these structures, (The second year sleeves were placed in the
structures to accommodate the underdrains), No inlet elevations were given on the plans.

Resident Engineer:
Payment for sewer taps only applies when tapping into existing structures, The underdrains were

shown on the plans and tapped into the structures when the drain passed the structure. All drains
placed were shown on the plans. The construction method used the second year is normal
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(sleeves placed when structures were built). Taps were paid for when additional drains were
added in the areas of subgrade undercuts,

Decision:
The drains were properly paid for, This claim is denied.

2. CLAIM FOR INCREASED COST OF TOPSOIL UNDER SOD
Contractor:
Slope restoration was placed under sod. This is contrary to the definition of slope restoration.

The plan amount of topsoil was available on site. When quantities tripled, topsoil had to be
purchased.

Resident Engineer:
The amount of sod required increased from 300 syds. To 10,000+ syds,
Decision:
The Resident Engineer will negotiate an increased price for the topsoil over the quantity available
on site and the required plan quantity,
. CLAIM FOR ADDITIONAL WORK REQUIRED DUE TO POOR MDOT
DENSITY TESTS
Contractor:
At Michigan Avenue there was a problem cbtaining density. Boddy Construction hired P.S.L to
check the density. P.S.I. found the density to be higher. The state employees (two students) kept

pounding cones for each test. After Willis Stewart (MDOT Density Specialist),. Came to the site,
there were no more problems,

Resident Engineer:

Many cones were pounded because the M.D.’s varied from 107 to 115, The material varied.
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Moisture percentages varied by two percent. The P.S.I tests and MDOT tests were close, P.S.L
took five tests. Two of those failed. (All MDOT tests failed)., Willis Stewart thought that the
consultant’s methods were not correct. He talked to the operator and called the P.S.I office and
was not satisfied with the answers. Granular material was placed around drainage structures in
lifts deeper than allowed by specifications,

Decision:

The material varied in moisture content (MDOT 4.2 percent to 9.2 percent, P.S.1. 5.4 percent to

11 percent). Two of six P.8 L tests failed. Willis Stewart felt MDOT methods and equipment

were correct., This claim is denied.

4. CLAIM FOR INCREASED CONTRACTOR STAKING

The contractor will submit more information showing what work was done, Thiswillbe

submitted as a force account,

5. CLAIM FOR AN INCREASE IN THE AMOUNT OF PAVEMENT GAPPING
REQUIRED

Contractor:

There was an increase of 1,300 Ift. of pavement gapping. Stone was placed to accommodate
cross traffic. The contractor was not paid to remove the stone,

Resident Engineer:

The contractor was paid for gapping where “bridges” were used to carry traffic, This arnounted
to approximately 700 Ift. of the gapping quantity.

Result; : : -
Mr, Horace Boddy will research this to determine exactly what this claim entails.

Note: The payment for “Pavement Gapping” includes “...the maintenance of cross trafic”, See
Page 417 of the Standard Specifications,
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6. CLAIM FOR REMOVAL AND REPLACEMENT OF SAND SUBBASE,
GEOTEXTILE FABRIC AND AGGREGATE BASE FROM STATION 758+50 TO
STATION 776+50

Contractor:
MDOT inspectors required the contractor to construct the clay grade six feet beyond the new

(Stage 1) edge of metal during Stage 1. This resulted in the area becoming contaminated and the
contractor having to remove the contaminated material, -

Resident Engineer:

The contractor was directed to construct the job in agreement with the plans (See typicals Pages
51 and 52). Pages 2, 3 and 4 of the plans have the following statement, “The contractor shall
take precautions to avoid disturbance/contamination of the subbase and aggregate base-concrete,

modified during stage construction. Any repairs will be at the contractor’s expense.,” The
- contractor and MDOT agreed that the material became contaminated and needed to be removed.

Decision:

This is a very difficult area to construct, There may not have been a better method than the one
utilized. MDOT required nothing more than the contract required. The plan note made
contamination the contractor’s responsibility. This claim is denied.

7. CLAIM FOR REMOVAL OF TEMPORARY DRIVE MATERIAL

Contractor:

Addendum #1 (which indicated that “aggregate base under concrete” would be used for

temporary drives) does not indicate that removal of the material is included in the price of the
material. The same material was used several times.

Resident Engineer:
The Addendum indicates that this is the temporary material. Payment should include removal,
ision:

The Addendum indicates that the material is temporary, but not how the removal will be paid.
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The Resident Engineer is directed to reimburse the contractor an additional 25 percent o f the unit
price of the Aggregate Base for Concrete (9,860 tons) used for drive maintenance. This is to be
payment in full for moving the material as often as it was necessary to do so. Payment amount
$22,370.00. : '

8. CLAIM FOR COMPLETING ADDITIONAL EXCAVATION ON THE LEFT TURN
LANE FROM NORTHBOUND M-29

Contractor:
Plan Sheet 47 shows a 40-foot dimension from the right edge of metal on Northbound ME-29 to
the proposed left edge of metal of the turn lane, Scaling this proposed lane on the plans indicates

a seven foot wide lane, which the contractor used to bid the excavation in this area which was
paid as station grading. The contractor had no right to change this width,

Resident Engineer:

The cross section for the lane indicates a 12-foot width, The right edge of metal of Northbound
M-29 varies, If a discrepancy exists, the contractor should have asked MDOT to interpret the
plans. No excavation was completed prior to the correction.

Decision:

The 40-foot dimension is not given at any particular station. Since the right edge of metal varies,
this dimension could not be used. The typical clearly shows a 12-foot lane width. This
dimensioned width takes precedence over the accuracy of scaling off the plans, This claim is
denied.

9. CLAIM FOR GRADING BEYOND SIX FEET BEHIND THE CURB AND GUTTER

Contracior:

A note on Page 2 of the plans states “Embankment C.I.P.” included in Station Grading”, Catch
basins were added behind the curb with ditches added to drain the area, Typical cross-sections
show work only to six feet behind the curb. In some areas grading was complete and then MDOT
changed the plan, These areas were only paid for once,



Page 7
May 19, 1997
Boddy Construction Company

Resident Engineer:

The typical on Page 2 of the plans shows grading beyond 6 feet back of curb and gutter. This is
the mainline general typical. Slope stake lines on the plans indicate grading beyond the &-foot
point. There are some ditches shown on the plans. Page 47 of the Proposal indicates that Station
Grading includes: )

“1. Moving excavated material longitudinally and/or transversely where necessary or providing
additional embankment material to obtain the required cross-section at all locations on this
project.” This is the work that was done.

Decision:

The mainline typical does show grading beyond the 6-foot behind curb limit. The limits of the
station grading pay item on Page 49 of the Proposal is clear. Areas that were staked once and
graded once should be paid as Station Grading one time, Any area staked and greded a second
time should be paid for a second time.

10. CLAIM FOR SUPPLYING AND MAINTAINING TRAFFIC CONTROL DEVICES
THROUGH THE WINTER OF 1993-1996

Contractor:

Job delays p‘reven‘ced Boddy Construction from paving in 1995, Worksafe has submitted a bill for
supplying devices through the winter. Boddy Construction will be submitting z cost for picking
up barrels every other day,

Resident Engineer:

Every stage of construction required traffic control. Ifthe paving had been completed, driveways
and the new edge of metal next to a drop off would have required Type II Barricades. Three, not
six, target arrows were used through the winter, If the contractor receives approved Extensions
of Time, the traffic items will be increased in accordance with the Standard Specifications,

Decision:

The contractor used no more equipment or manpower than could have been expected during the
winter shut down. This claim is denied.
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11. CLAIM FOR COMPENSATION FOR REMOVAL OF 3 POURED BOX CULVERTS
Contractor:

This work was not similar to the Masonry and Concrete Removal bld at $30.00/cyd, The price
should be $175.00/cyd. more. This was not shown on the plans.

esident Enginesr:

An increase in cost is justified, but not $175.00/cyd. One box culvert with 2 gas main was paid by
‘Force Account and this amounted to much less than $205.00/cyd.

Raault:

Boddy Construction will attempt to justify the requested price of $175.00/cyd.

12, CLAIM FOR INCREASED COSTS FOR GEOTEXTILE SEFARATOR
Contractor:

The geotextile separator is not shown on the plan except between the underdrains. The
contractor was directed to place the geotextile separator around the end of the aggregate base for
concrete and then fold it back over the aggregate base and up the back of curb with an
overlapping piece. Also, there is & big shortage of material. The amount purchased was 177,417
sft., and 105,052 sft. was paid for, The job was bid from a small set of plans.

R esident Engineer:

On a full size set of plans it is clear that the geotextile separator should wrap around the aggregate
base for concrete and under the curb and gutter. Plan Sheet 5 of 8 shows the fabric passing the
underdrain trench, Page 111 of the Proposal says the geotextile separator shall be measured “..,

to the limits of the OGDC as shown on the plans”, Page 107 of the Proposal states the reason for
geo-textile separator is to “...prevent intermixing of dissimilar aggregate or soil layers,...”
indicating the necessity to wrap the aggregate base to accomplish this. The claim amount of
$338,000.00 is exaggerated, This included work that would have to be done regardless of the
placing of geotextile separator and increased work caused by the contractor,



Page %
May 19, 1997
Boddy Construction Company

! zncisign:
The small sized prints did not clearly show the extent of geotextile separator required. Several
other areas of the plans and Proposal did indicate the placement clearly and the large set of plans

clearly showed the required placement. The contractor was allowed to place the separatorin a
fashion easier than as per plan, This claim is denied. ’

Summarv of Decisions:

Ttem 1 Denied

Item 2 Topsoil cost to be negotiated

Item 3 Denied

Item4 Contractor to submit more information
Item 5 Contractor to clarify claim

Itemb Denied

Item?7 Approved $22,370.00

Ttem 8 " Denied

Item 9 Areas graded twice are to be paid twice
Item 10 Denied

Item 11 Contractor to submit more information

Item 12 Deniead ‘ :
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PAUL J. OREILLY KENNETH L. RANCILIO
JOHN A.NITZ O,REILLY, RANCILIO, NITZ, 1939 - 1998
CLARK A. ANDREWS
CHARLES E. TURNBULL ANDREWS, TURNBULL & SCOTT, P.C.
LAWRENCE M. SCOTT OF COUNSEL
NEIL J. LEHTO Attorneys and Counselors GARY J. COLLINS
CRAIG 8. SCHOENHERR, SR. ONE STERLING TOWN CENTER DAVID A. WIDLAK
G. TIMOTHY MOORE ;

12900 HALL ROAD, SUITE 350
ROBERT C. DAVIS STERLING HEIGHTS, MICHIGAN 48313-1151

SUSAN A. RANCILIO
MATTHEW K. CASEY

BRUCE H. HOFFMAN

JEFFREY A. BAHORSKI TELEPHONE (586) 726-1000
FRANK E. HENKE FACSIMILE (586) 726-1560
JOHN E. F. GERLACH

DAVID W, MACDONALD

ROSEMARY V. DAVIS DIRECT DIAL: (586) 997-6440
M ay 2 9 ’ 2 003 E-MAIL: rcdavis@ornats.com

GARY A. HANSZ

DONALD P. DeNAULT, JR.
WILLIAMN. LISTMAN
DAVID C.C. EBERHARD
RALPH COLASUONNO
KURT A. STEINKE

TRACY L. FRINK

VIA FEDERAL EXPRESS

Clerk of the Court
Michigan Supreme Court
Hall of Justice

825 W. Ottawa

Lansing, M| 48933

Re: Boddy Construction Company, Inc., v MDOT
Court of Appeals No. 237471
Court of Claims No. 00-17592-CM
Our File No. 6956/6

Dear Clerk;

Please find enclosed an original and eight (8) copies of PlaintifffAppellee’s Response in
Opposition to the Defendant/Appellant’s Application for Leave to Appeal with Proof of
Service in the above-captioned matter.

Please file in your normal manner and return a “true” copy in the self-addressed
stamped envelope enclosed. Please call should have any questions and/or concerns.

Very truly yours,

Robert Charles Davis

RCD/mb
Enclosures

David D. Brickey, Esq.
Lawrence M. Scott, Esq.
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